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Introducing the LexisNexis® Practice Guide on Florida Civil Procedure: 


There’s a revolutionary new approach to building your case or just getting 
quick, complete answers on procedural issues. It’s the LexisNexis Practice 
Guide on Florida Civil Procedure. Whether you prefer the familiarity 
Enjoy comprehensive coverage on all and comfort of a book format, or like starting online, you’ll enjoy all 
areas under Florida civil procedure these advantages: 


with this 5-volume set, including: e A detailed Table of Contents, helping you quickly find your topic 
¢ Pretrial (2 volumes) 


e Over 460 checklists and sub-checklists, providing step-by-step guidance 


* Discovery 
sia to complete critical tasks 


* Motions 
6 Thiel aed Pennie Thousands of references to key cases, related cases or exceptions to rules 


Judicial Notes, giving you an inside perspective from the bench 
Cross-references to analytical materials, helping expand your research 
Downloadable, modifiable forms 


A balanced perspective from a board of experienced litigators and 
judicial consultants 


For more information on this exciting new product, call 877.810.5324 
or go to www.lexisnexis.com/FLpractice 


LexisNexis: 


It’s how you know™ 


LexisNexis and the ( rst logo are registered trademarks of Reed Elsevier Properties Inc., used under license 
It's How You Know is a tradem L sion of Reed Elsevier Inc 


© 2005 LexisNexis, a division of Re evier Inc. All rights reserved 
2005 LexisNexis, a divis gnis reserve AL7791 
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“Men and nations behave wisely once they have 
exhausted all other alternatives.”— Abba Eban 


(rormier Kresset Chair) 


INSURANCE COVERAGE 

INSURANCE BAD FAITH 

MANAGED CARE ABUSE 
CRASHWORTHINESS 
PERSONAL INJURY 
WRONGFUL DEATH 


CO-COUNSEL 
STATEWIDE & NATIONALLY 


RICCE-LE 
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NOBLE ROYALTIES, INC. 


OiL AND GAS ACQUISITION IS OUR BUSINESS. §® 


Alternative 1031-Exchange Replacement Property 


BRIDGING THE GAP THROUGH 
THE 103 1-EXCHANGE. 


a 


Private Royalty Ownership 
Replacement Property Solutions 


For more information on Noble Royalties 
and the benefits of Private Royalty Ownership, 


contact us today. 


866.535.9220 toll-free 


www.nobleroyalties.com 


THIS ADVERTISEMENT IS NOT INTENDED TO CONSTITUTE AN OFFER TO SELL OR A SOLICITATION 
OF AN OFFER TO BUY ANY SECURITY. 
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Another View 
of the Judicial System 

Once again Florida Bar members 
are subjected to glittering generali- 
ties about “Protecting Our Fair and 
Independent Judicial System” 
(March 2005). They are sent down 
to us from on high, that is, from The 
Florida Bar president. Here on 
earth, those lofty assurances as of- 
ten as not may be greeted by know- 
ing smiles and heads shaking from 
side to side, so let me tell you what 
the view is like from the bottom up. 

I have been in the Florida legal 
system for 20 years, since I arrived 
in Orlando as executive director of 
Greater Orlando Area Legal Ser- 
vices (GOALS). I practiced for 
nearly as long in Michigan and New 
York, before I came here. By the 
time I was admitted to The Florida 
Bar and the U.S. Court for the 
Middle District of Florida, in 1987, 
I had blown the whistle on wrong- 
doing by GOALS staff and board 
attorney members. They had facili- 
tated entry into Florida of North 
Carolina and Georgia banks with 
questionable histories of commer- 
cial and home lending to the poor 
and minority groups. See 
Kaimowitz v. The Bd. of Gov. of the 


Fed. Res., 940 F.2d 610 (11th Cir. 
1991) (My administrative agency 
appeal was dismissed for lack of 
standing, because the panel found 
I suffered no injury to my reputa- 
tion as I asserted, in light of the fact 
that the federal agency adopted 
many of the criticisms I made dur- 
ing the administrative process 
about events in Orange County, 
Florida.). But I didn’t begin to learn 
about the “fair and independent 
judiciary” in Florida state courts 
until I began to practice in 
Gainesville, at the site of the flag- 
ship university’s law school. 
About that time, the Bar pub- 
lished the views of then Florida Su- 
preme Court Chief Justice Gerald 
Kogan, who was quoted as inform- 
ing law students that both trial and 
appeals judges talk to one another 
about lawyers, just as attorneys gos- 
sip about them. See G. Blankenship, 
“Reputations Aren’t Hypothetical,” 
The Fla. Bar News, Aug. 1, 1996, p. 
12. Justice Kogan explained that 
meant no case, no client was worth 
the loss of reputation by an attor- 
ney whose credibility would be for- 
ever damaged if judges came to be- 
lieve that they had to look out the 
window to see for themselves when 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation 


to which disbarment may be had. 
“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the 


State of Florida; 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly debat- 


able under the law of the land; 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 


the cause with which | am charged; 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 


help me God.” 
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THE SOURCE 
FOR CORPORATIONS 


Let Empire give you efficiency and class all in one 


We have Florida corporate kit editions with custom minutes for: 


Profit $58.00 


¢Non-Profit $58.00 
with/without Membership Certificates 


¢ Professional Association $58.00 
* Limited Liability Company $58.00 
* Professional Limited Liability Company $58.00 


and separate kit editions for state of: 
CT, DC, GA, NJ, NY, & TX 


We have incorporation filing service: 


ELECTRONIC FILE 
$20.00 + Fees + Kit 


Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
original documents never leave your office. (FILED WITHIN 2-4 HOURS. KIT & DOCU- 
MENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE 
$20.00 + Fees + Kit 


We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP 
$25.00 + Fees + Kit 


The easiest and fastest. We prepare your articles and file them electronically with the 
Secretary of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK STAND 
$28.75 Incl. Fees/Electronic $33.25 


We obtain certificates of good standing or corporate status from the Secretary of State. 
(24 HOURS). 


QUICK COPY 
$20.00 + Fees 


We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
DAYS). 


UCC SEARCHES 
$20.00 + Fees 


We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
certified copies upon request. 


CUSTOM MINUTES 
No Charge 


We customize the minutes and bylaws with the corporate name and other information. 
Creating hand typed originals ready for signatures. 


JUDGMENT LIEN 
$15.00 + Fees 


We handle the completion of necessary forms and the filing of your judgment lien 
with the Secretary of State. 


Each Coxporate Kit features: * Checklist * Instructions * Work Sheets * 8 Tab Dividers + 21 Certificates + Stock Transfer Ledger * Corporate Seal with Pouch + 
Padded Binder * Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders * Waiver of Notice and Minutes of Annual Meeting of Directors 
* Minutes of Special Shareholders’ Meeting * Notice of Annual Meeting of Shareholders + Notice of Organizational Meeting of Incorporators and Directors + 
Waiver of Notice of Organizational Meeting of Directors * Waiver of Notice of Organizational Meeting of Incorporators * Directors(s) Resignation + Notice of 
Special Meeting of Shareholders * Notice of Special Meeting of Directors * Resolution Granting Power of Attorney * Special Power of Attorney * Proxy - 
Independent Contractor Agreement * Buy—Sel! Agreement + Employment Agreement + Banking Resolution + Cafeteria Plan * Cafeteria Plan Employee Benefit 
Election * Medical Expense Plan + Death Benefit Plan * Voting Trust * Stock Subscription * Executed Stock Subscription * Stock Purchases * Written Statement 
Organizing Corporation * S Corporation, formerly Subchapter S + Section 248 Election * Consent of Incorporators to Election of Initial Directors *Election of 


Directors 


Election of Officers * Waiver of Shareholders Financial Reporting * Corporate 


Indemnification Plan + Application for Sales and Use Tax + Application for Employer ID Number + Pre- 
Printed Envelopes for Both Applications + Election by Small Business Corporation (form 2553) * State 


Unemployment Status Report. 


1-800-432-3028 
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such a scoundrel said it was rain- 
ing outside. 

By then, I already had spent five 
years in federal court trying to sepa- 
rate myself from this Bar’s “color 
blindness.” I didn’t have to ask about 
my reputation in this state. It was 
long gone. That litigation against 
The Florida Bar still is remembered 
by the Eighth Judicial Circuit Court 
bench, as I learned last year. That 
bench is as white as it was when I 
started in 1996. Those elected judges 
are helped out by more than a half- 
dozen senior judges, some of whom 
were never elected locally. Several 
entered the Bar when they had to 
swear to uphold a state constitution 
that required the racial segregation 
of the state’s educational system. The 
judges and lawyers who frequently 
know one another through the Uni- 
versity of Florida and its law school 
hobnob together at events held by 
their historically white private bar 


association. One small law firm pre- 
dominates as a host. Several of its 
former members are judges today. At 
times, they even sing and dance to- 
gether, or raise money for worthy 
causes. I and others like me, of 
course, can join in their gatherings 
(sic). One such group of 35 or so felt 
it necessary to start their own bar 
association, an African-American bar 
group. Ask black litigants and other 
minorities in my jurisdiction what 
they think of the need to protect “our 
fair and independent judicial sys- 
tem.” Get out of the way before the 
laughter begins. 

GaBE 
Gainesville 


The JNC Process 

President Johnson has spent a 
considerable amount of her presi- 
dency attacking the present gover- 
nor-dominated JNC process. She 
prefers the previous (Bar-selected) 


process. Her position is ill-founded. 
The previous process resulted in a 
white-male bias not only in the selec- 
tion of the JNC membership, but also 
in the resulting judicial nominations. 
The present process has resulted in 
far more diversity on the JNCs and 
in appointments by the governor. 

She complains about “politics” in 
the JNC process. Fortunately, the 
governor is the result of and answer- 
able to a citizen political process. 
The Bar has its own political pro- 
cess, in which ordinary citizens play 
no part. The Bar political process 
has resulted in an unenviable record 
of bias in its own leadership. There 
has never been an African-American 
nominated for the presidency, let 
alone elected. One Hispanic has held 
the position (Steve Zack). The 
present JNC process and record is 
much better than the Bar’s. 

Tuomas R. SPENCER 

Coral Gables 


directed to issues only. 


The primary purpose of articles and columns is to educate or inform the reader on issues of substantive law and 
practical concern to lawyers. Analysis, opinion, and criticism of the present state of the law also are encouraged and 
should be clearly identified by sufficient legal authority on all sides of an issue to enable the reader to assess the 
validity of the opinion. When criticism is voiced, suggestions for reform should also be included. Criticism should be 


Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, double-spaced with one- 
inch margins. Only completed articles will be considered. Citations should be consistent with the Uniform System 
of Citation. Endnotes must be concise and placed at the end of the article. Excessive endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including endnotes, and will be reviewed by members of The 
Florida Bar Journal Editorial Board. The board, which is composed of lawyers practicing various areas of law, has 
discretion over the acceptability of legal articles. The board prefers not to review articles submitted simulta- 
neously to other publications and requests notification from the author that the article or any version of it has ever 
been published or is pending publication in another periodical. Review is usually completed in six weeks. 


Columns may be submitted directly to section column editors. Length of columns is 12 pages including endnotes. 


The Editorial Board encourages 


your submission for publication 
consideration. Below are guidelines 
for preparing your manuscript. 


Unsolicited manuscripts are invited and may be 
submitted to Editor, The Florida Bar Journal, 
651 E. Jefferson St., Tallahassee, Florida 32399-2300. 
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In less time than it takes to eX 
find your existing policy ~— 
...complete a quick quote for your 


LAWYERS PROFESSIONAL 
LIABILITY INSURANCE. 


We know your time is valuable. 
Complete our online quick quote form to receive a 
comparison quote for your professional liability coverage. 


www.gilsbar.com/quickquote 


Visit us online and Gilsbar is the exclusive administrator for 
complete your the CNA Lawyers Professional Liability 
quick quote form today. Program in the State of Florida. 
For more information This partnership provides excellent 
please call coverage and service. 


1-800-445-7227 ext. 513. 


CNA 


CNA is a registered service mark and trade name with the U.S Patent and Trademark Office. The program referenced herein is underwritten by one or more of the CNA companies. This 
information is for illustrative purposes only and is not a contract. It is intended to provide a general overview of the products and services offered. 
FBJ MK-05-1865 


~ 
, 
oe 
+ 


a 


President’s Page 


Help Fund Representation for Florida’s Children: 


Buy a “Kids Deserve Justice” License Plate 


00 often, children come to 

court powerless, with no- 

one representing them. 

This occurs despite the 
fact that Florida law says children 
in neglect and abuse cases in depen- 
dency court shall be appointed a 
guardian ad litem. There are 21,282 
children in Florida still waiting for 
an advocate. 

In other kinds of judicial proceed- 
ings—from hotly contested custody 
battles to domestic violence cases to 
juveniles who naively waive their 
right to counsel in delinquency 
court—judges are left to make life- 
altering decisions about a child 
without sufficient or correct infor- 
mation because the child has no 
zealous advocate. 

Funding for representation of 
children in court has never been 
adequate to meet the need. But 
now there is a way for Florida’s law- 
yers to take a small step toward 
providing a continuing revenue 
source for -children’s legal services. 
Simply agree to purchase the new 
“Kids Deserve Justice” license tag, 
which became available in April. 
The $25 tag will generate tax-de- 
ductible contributions directed to 
The Florida Bar Foundation, a 
501(c)(3) public charity. The Foun- 
dation will administer the funds 
generated from sales of the tag to 
local legal aid organizations 
through its grant program. 

Foundation President Terry 
Russell, also a past president of The 
Florida Bar, said that the Founda- 
tion “will not take any administra- 
tive expenses out of the $25.” 

Although there was talk during 
the 2004 session of limiting the 
number of specialty plates the state 
offers, Rep. Mark Mahon, R-Jack- 
sonville, told the House Subcommit- 
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tee on Highway Safety, “I hope this 
is one you will find in your hearts to 
support.” Sponsored by Mahon and 
Sens. Rod Smith, D-Gainesville, Ron 
Saunders, R-Naples, and Skip 
Campbell, D-Tamarac, the bill sailed 
through discussion in legislative 
committees after they learned that 
100 percent of revenues from tag 
sales would go toward providing le- 
gal representation for disabled, 
abused, and neglected children . The 
specialty tag was signed into law by 
Gov. Jeb Bush late last summer. 
Help will be provided in numerous 
ways and in a wide variety of situa- 
tions. This might include represent- 
ing abused or neglected children in 
dependency court, helping parents 
advocate before school officials to 
obtain special education testing and 
services for their children, and navi- 
gating the system and representing 
individual foster children to ensure 
they receive intended services nec- 
essary to transition successfully from 
state care into productive, stable 


adults. Funds can also be used to 
train pro bono lawyers to represent 
low-income children. 

My goal is to generate sales of at 
least $1 million a year for these chil- 
dren in need. One of the preliminary 
requirements for requesting legis- 
lative approval of a specialty license 
tag was the submission of a petition 
to the legislature with 15,000 sig- 
natures of people willing to buy the 
plate. We easily acquired the neces- 
sary signatures, thus confirming 
interest in the tag. 

You can purchase a “Kids De- 
serve Justice” specialty license 
plate by going to your local county 
tag office. The specialty license 
plate costs $25 per year at your 
regular license plate renewal time. 
If you want the plate before your 
regular renewal, there’s an addi- 
tional one-time charge of $18.10 
that goes to the state. 

If you have more questions about 
the plate, go to The Florida Bar’s 
Web site, www.flabar.org, for in- 
structions, a downloadable replace- 
ment plate request form, and the 
location of your local tag office from 
the Florida Department of Highway 
Safety and Motor Vehicles. 

Many of us presently have spe- 
cialty license tags to support our 
schools or other interests. However, 
I hope you will join me in replacing 
your existing tag or choosing to 
purchase the Kids Deserve Justice 
specialty plate if you do not already 
have a specialty tag. Together, we 
can make a difference in the lives 
of many, many children who need 


our help. 


KELLY OVERSTREET JOHNSON 
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Investment Management Planning Services Private Banking Tiust Services 
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In Memoriam: William O.E. Henry 


t was with great sadness that 

I learned William O. E. Henry 

—former president of both The 

Florida Bar and Florida Bar 
Foundation, a Holland & Knight 
lawyer for more than half a century, 
a champion of the poor, and an Eagle 
Scout extraordinaire—died March 
11 after complications from a lung 
disorder. 

Bill was always a caring and giv- 
ing person, as well as an outstand- 
ing lawyer, Bar leader, and dedi- 
cated Gator. And while he had a 
passion for justice, that intensity was 
always accompanied by a dry sense 
of humor and a congenial smile. 

Henry, 77, of Maitland, was one 
of the six original associates of what 
was then Holland, Bevis and McRae 
in Bartow. Twenty-one years ago, he 
opened Holland & Knight’s Orlando 
office, after heading the Lakeland 
office, and retired in January 2005 
after 51 years of a distinguished 
career as a tax lawyer. He died be- 
fore the firm dedicated a conference 
room in his name on the SunTrust 
Tower’s 30th floor. 

As Bar president in 1983-84, I re- 
member he strongly encouraged his 
lawyer colleagues to take on the 
cases of death row inmates on a pro 
bono basis because no state money 
was available. Why? He stated it 
quite succinctly in a 1983 Bar Jour- 
nal column: “We do a pretty good job 
with our efforts to improve the ad- 
ministration of justice, but the pub- 
lic thinks the judicial system is not 
working. They blame the system 
because it is failing to carry out the 
death penalty. The Bar has no role 
in the social and political decision 
creating the death penalty, but once 
it is law, the Bar has a responsibil- 
ity to see that it is carried out.” 


Though the idea was unpopular at 
the time, Henry convinced large law 
firms to handle at least one pro bono 
case representing a death row in- 
mate. I don’t think those firms would 
have heeded the request if they had 
not respected Bill tremendously. 

As president of The Florida Bar 
Foundation in 1988, Henry lobbied 
for mandatory funding to provide 
legal services for the poor, and suc- 
ceeded the following year when the 
Florida Supreme Court made man- 
datory the IOTA program requiring 
lawyers to donate interest from cli- 
ent trust accounts to indigent legal 
services. In recognition of Bill’s ef- 
forts to improve Florida’s justice 
system, The Florida Bar Foundation 
presented him with its Medal of 
Honor in 1996. 

Former Bar Board of Governors 
member John Yanchunis, a Boy 
Scout himself, noted Bill’s receiving 
two awards that defined his contri- 
butions to his community and to 
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scouting: “The Silver Beaver Award, 
the highest award that can be pre- 
sented by a Boy Scout Council, is 
given to a volunteer who has pro- 
vided exemplary service to the 
scouting movement. Bill also re- 
ceived an even rarer award—the 
Distinguished Eagle Award, which 
is given to an individual who earned 
the rank of Eagle as a youth, con- 
tinued to contribute to scouting as 
an adult, and who also distin- 
guished himself in the community 
and in his chosen profession and 
occupation.” 

Both before and after his term as 
president, Bill Henry distinguished 
himself in service to the Bar. A 
former chair of the Tax Section, he 
served for six years as a member of 
the Board of Governors and served 
as president of the Foundation from 
1988-89 and trustee of the its Fn- 
dowed Trust from 1988-98. 

He was a retired U.S. Naval Ke- 
serve officer and a former officer in 
charge of a reserve intelligence unit. 
Henry earned his law degree in 1952 
from the University of Florida, as 
well as his bachelor’s degree in jour- 
nalism in 1950. 

I offer my condolences to his wife, 
Mary, and to his children Jean, Carol, 
and Bob and their mother Bobbie 
Henry; grandchildren Dawson, Will, 
Jeffrey, and Jesse; and sister Audrey 
Jensen. 

This quiet man who in his youth 
never intended to become a lawyer 
but who became a leader in our pro- 
fession will be greatly missed (es- 
pecially by the Bar-B-Que gang). 


JOHN F. Harkness, JR. 
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THE REINSTATEMENT OF 
COVENANTS, CONDITIONS, AND 
RESTRICTIONS EXTINGUISHED BY THE 
MARKETABLE RECORD TITLE ACT 


by Gary A. Poliakoff and Donna D. Berger 


he Marketable Record Title Act (MRTA) 

seemed like a good idea when it was enacted 

by the Florida Legislature in 1963.' The in- 

tent was to simplify title searches to stabilize 
property law, by clearing old defects from land titles, lim- 
iting the period of record searches, and clearly defining 
marketability by extinguishing old interests of record 
not specifically claimed or reserved. 

No longer would a title examination have to search 
title back to the Spanish land grants. Any person having 
legal capacity” to own land in the state, who, alone or 
together with the predecessor in title, was vested with 
any estate in land of record for 30 years or more, is 
deemed to have a record title to such estate and land, 
which shall be free and clear of all claims except the 
matters set forth in F.'S. §712.03. An unanticipated con- 
sequence of MRTA, which apparently was not recognized 
by its drafters, was its impact on the covenants, condi- 
tions, and restrictions of planned developments. 


MRTA’s Impact on Covenants, 
Conditions, and Restrictions 

The intent of covenants, conditions, and restrictions 
(CC&Rs) is to promote and preserve the symmetry, 
beauty, and general good of all interested in the scheme 
of planned developments.’ Regrettably, as a consequence 
of MRTA, some large planned communities found them- 
selves without the legal authority to enforce their cov- 
enants, hire managers, provide lawn maintenance and 
security, and/or levy assessments to maintain and oper- 
ate the common areas. Communities were in shambles 
due to their complete inability to function. This was 
caused in part by the legislature’s use of broad language 
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that extinguishes “all claims” that are at least 30 years 
old and that predate the root of title of the property in 
question.‘ Fortunately, the legislature recognized and 
thankfully corrected part of the problem by providing a 
device to those property owners who sought to preserve 
their CC&Rs that were set to expire. As such, “the Mar- 
ketable Record Title Act was also designed to be a re- 
cording act in that it provides for a simple and easy 
method by which the owner of an existing older interest 
may preserve it.”° As Florida’s Supreme Court noted, “the 
legislature did not intend to arbitrarily wipe out old 
claims and interests without affording a means of pre- 
serving them and giving a reasonable period of time 
within which to take the necessary steps to accomplish 
that purpose.”® This preservation mechanism can be 
found in F.‘S. §712.05 (1991), which allowed any person 
claiming an interest in land to protect the interest from 
the operation of MRTA by filing a written notice. 


HOAs and Their Inability to 
Preserve Covenants Yet to Expire 

Despite the proffered remedy of allowing property own- 
ers to renew their CC&Rs through proper notice, MRTA 
resulted in certain other problems that the original ver- 
sion of §712.05 could not cure. Although §712.05 allowed 
individuals to renew their CC&Rs through written no- 
tice, the law failed to permit homeowners’ associations 
(HOAs) to act on behalf of their constituents to preserve 
the original CC&Rs of that particular community. In ad- 
dition, the common procedure for how planned commu- 
nities are deeded and recorded provided a major hurdle 
for renewing CC&Rs for these neighborhoods. For 
planned communities, a developer typically files a plat 
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and then the developer records cov- 
enants and restrictions that govern 
the property within the platted area. 
When the developer deeds the prop- 
erty to an initial purchaser, the le- 
gal description usually used in the 
deed only references the plat, and 
not the recorded covenants and re- 
strictions. Customarily, when the 
initial purchaser reconveys title to 
someone else, the same legal de- 
scription originally used by the de- 
veloper is what is used in the sub- 
sequent deeds. Thus, the covenants 
and restrictions are not found in the 
chain of title for the particular lot.’ 
Consequently, if a development is 
more than 30 years old, then the sub- 
division restrictions and covenants 
are voided by MRTA. This is very dif- 
ferent from the chain of title in a con- 
dominium community where a deed 
specifically references the recorded 
declaration of condominium by offi- 
cial records book and page numbers 
on the face of the deed itself. 

As a result, many large planned 
developments that were unaware of 
the existence of MRTA and its ap- 
plication to their communities sud- 
denly found themselves without le- 
gal authority to enforce their 
covenants.* Boards began to ponder 
the possibility of purple and green 
houses sprouting up throughout 
planned developments as well as the 
reality that the association would no 
longer be able to collect assessments 
to maintain, repair, replace, and in- 
sure the common areas. 


HOAs Receive Help to 
Prevent Expiration of C&Rs 
Faced with the prospect of being 
unable to collect association fees 
and enforce various covenants and 
conditions of their neighborhoods, 
HOAs finally received a statutory 
mechanism to extend their CC&Rs 
before they were set to expire. In 
1997, an amendment to FS. §712.05 
passed. In pertinent part, the stat- 
ute provided: “[S]uch notice may be 
filed by a homeowners’ association 
only if the preservation of such cov- 
enant or restriction or portion of 
such covenant or restriction is ap- 
proved by a majority vote at a meet- 
ing of the membership where a quo- 
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rum is present.” 

This amended statute allowed 
homeowners’ associations to extend 
their community’s particular 
CC&Rs before they were set to ex- 
pire. A later amendment to §712.05, 
which originated as S.B. 1410 in 
2003, further refined the process for 
which planned developments could 
extend the term of their expiring 
CC&Rs. That amendment provided 
that homeowners’ associations could 
file a notice to preserve a covenant 
or restriction if that action is ap- 
proved by two-thirds of the board of 
directors of the association at a 
meeting of which the members of 
the association are informed. Under 
the prior law, the preservation of the 
covenant or restriction required ap- 
proval by a majority of the associa- 
tion members, at a meeting of the 
membership where a quorum is 
present.°® Obviously, the amendment 
streamlined this procedure by re- 
quiring only board approval to ex- 
tend the life of the CC&Rs. 


One Last Hurdle: How to 
Renew Expired Covenants 

Despite this needed legal patch, 
there was still one major unin- 
tended consequence of MRTA that 
had not been solved. Unfortunately, 
the right to extend expiring, but not 
yet unexpired CC&Rs, could not 
save those CC&Rs that had already 
been extinguished by operation of 
MRTA. In other words, $712.05 pro- 
vided a remedy to extend CC&Rs 
before they actually expired, but 
there was no statutorily proscribed 
remedy for those communities seek- 
ing to renew their CC&Rs after their 
CC&Rs had already expired. 

One such community was the 
Woodlands. The Woodlands is located 
in the City of Tamarac and was 
founded over 35 years ago. As one of 
Broward County’s oldest and largest 
planned communities, the Wood- 
lands is situated on approximately 
640 acres and consists of 892 private 
homes, divided into eight sections, 
interlaced with canals, lakes, and two 
championship golf courses. Each 
home is maintained as a private 
property with the homeowner fully 
responsible for upkeep and mainte- 


nance. Each section in the commu- 
nity has its own board and budget, 
and each section had its own deed 
restrictions and covenants that en- 
sured the community would always 
maintain a level of uniformity, up- 
keep, and aesthetic beauty. In the 
year 2000, CC&Rs for each of the 
eight Woodlands sections expired 
under the provisions of MRTA. No 
longer would people in the commu- 
nity be required to cut their lawn, 
repair their houses, or pay their 
homeowners’ association fees pursu- 
ant to their private recorded restric- 
tions. The homeowners’ associations 
were left without any legal author- 
ity to enforce their covenants. 


Creating Process 
to Renew Expired 
CC&Rs: Failed Attempts 

The Florida Legislature recog- 
nized the unintended consequences 
MRTA legislation had on commu- 
nities such as the Woodlands and 
made attempts to create legislation 
to solve the problem. One such ef- 
fort was H.B. 589. This bill would 
have created a process that allowed 
communities to revive declarations 
of covenants, subject to a few re- 
quirements. However, certain con- 
stitutional issues ended up killing 
the bill. One such constitutional is- 
sue was the argument that the pro- 
posed legislation could constitute a 
taking under the Fifth Amendment 
to the U.S. Constitution, thus de- 
priving homeowners of due process 
of law.’° The Fifth Amendment pro- 
vides, in pertinent part, that “pri- 
vate property shall not be taken for 
public use, without just compensa- 
tion.” Similarly, the Florida Consti- 
tution contains a provision, speci- 
fying that “no private property 
shall be taken except for a public 
purpose and with full compensation 
therefor paid to each owner or se- 
cured by deposit in the registry of 
the court and available to the 
owner.”"! An owner of real property 
could argue that reviving extin- 
guished covenants on his or her 
property diminishes its value, 
thereby constituting a taking of the 
difference, and thus is either forbid- 
den for a private purpose, or re- 
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quires just compensation.” 
Another attempt at creating leg- 
islation to solve the inability to re- 
vive CC&Rs was S.B. 1438. The bill 
limited the covenants or restric- 
tions that may be reinstated to 
those that have been “routinely 
enforced” by a homeowners’ asso- 
ciation. As the Senate staff analy- 
sis commented, there was some 
ambiguity as to how this term 
would be enforced.'* In addition, 
the staff analysis pointed out that 
the bill had the potential to create 
civil litigation expenses for any 
property owner that has covenants 
or restrictions reinstated on prop- 
erty due to reinstated encum- 
brances on property.'* Despite the 
numerous efforts to allow HOAs to 
revive CC&Rs rendered void under 
MRTA, no remedy was provided. 


Problem Solved: New Process 
to Renew Expired CC&Rs 

No remedy was provided, that is, 
until Senator Skip Campbell intro- 
duced an amendment during the 
2004 Legislative Session, which 
eventually became law. The 
Campbell Amendment, F.S. 
§720.401 et seq., Preservation of 
Residential Communities; Revival 
of Declaration of Covenants, which 
was placed in S.B. 1184 and S.B. 
2984, establishes the parameters 
and procedures for revising extin- 
guished CC&Rs. These bills were 
passed and signed by the governor, 
and became effective as law on 
June 23, 2004. 

This law created a new FS. 
§720.403, to encourage and allow 
all communities previously gov- 
erned by covenants and restrictions 
that have expired under the appli- 
cation of MRTA to use a process to 
revive those documents. Under the 
new law, the preservation of extin- 
guished CC&Rs is a two-part pro- 
cess. First, it requires the approval 
of the parcel owners of the planned 
development whose covenants were 
extinguished. Second, it requires 
the approval of the State of Florida 
Department of Community Affairs. 

In order for a residential commu- 
nity to be eligible to revive extin- 
guished covenants, all of the follow- 


18 THE FLORIDA BAR JOURNAL/MAY 2005 


As of this writing, 
there is still no legal 
remedy for voluntary 

homeowners’ 
associations not 
governed by Ch. 720 
to reinstate their 
extinguished 
CC&Rs. 


ing requirements must be met: 

1) All parcels to be governed by 
the revived declaration must have 
once been governed by a previous 
declaration that has ceased to gov- 
ern some or all of the parcels in the 
community. 

2) The revived declaration must 
be approved, in writing, by a ma- 
jority of the affected parcel owners, 
at a meeting of the affected parcel 
owners, conducted in accordance 
with the provisions of the 
Homeowners’ Association Act. 

3) The revived declaration may 
not contain covenants that are 
more restrictive on the parcel own- 
ers than the covenants contained 
in the previous declaration, with 
the following exceptions: 

a) The declaration may have an 
effective term of longer duration 
than the term of the previous dec- 
laration. 

b) The declaration may omit re- 
strictions contained in the previ- 
ous declaration. 

c) The declaration may govern 
fewer than all of the parcels gov- 
erned by the previous declaration. 

d) The declaration may provide 
a procedure to amend the decla- 
ration and other governing docu- 
ments. 

e) The declaration may contain 
other provisions as may be re- 
quired by law.'® 

The process for reviving extin- 


guished covenants begins with an 
“organizing committee” consisting 
of not less than three parcel own- 
ers from the affected community. 
The names, addresses, and tele- 
phone numbers of the members of 
the organizing committee must be 
contained in all notices. The orga- 
nizing committee prepares, or 
causes to be prepared, the com- 
plete text of the proposed revived 
declaration of covenants. The pro- 
posed revived documents must 
identify each parcel that is to be 
subject to the governing docu- 
ments by its legal description, and 
the names of the parcel owners, 
as the same appears on the tax 
assessment roll. In addition, the 
organizing committee must pre- 
pare the full text of the proposed 
articles and bylaws of the revived 
homeowners’ association. In the 
alternative, the organizing com- 
mittee can elect to utilize an ex- 
isting homeowners’ association, in 
which event the existing articles 
and bylaws shall be produced.'® 

4) The voting interest of each 
parcel shall be the same as the 
voting interest under the previous 
governing documents. 

5) The proportional assessment 
obligations of each parcel shall be 
the same as the proportional as- 
sessment obligation under the 
previous governing documents. 

6) The amendment provisions 
for the revived declaration shall 
be the same as the previous gov- 
erning documents, unless the pre- 
vious documents did not contain 
an amendment provision, in 
which case the revived documents 
must provide for an amendment 
provision that requires the ap- 
proval of not less than two-thirds 
of the affected parcel owners. 

7) The covenants within the re- 
vived declaration cannot be more 
restrictive on the affected parcel 
owners than the original covenants 
other than as permitted by law. 

A copy of the complete text of 
the proposed, revived declaration 
of covenants, along with the pro- 
posed new or existing articles and 
bylaws of the homeowners’ asso- 
ciation, and a graphic depiction of 
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the property to be governed by the 
revived declaration, shall be pre- 
sented to all of the affected par- 
cel owners by mail or hand deliv- 
ery not less than 14 days prior to 
the meeting at which the mem- 
bers will vote to approve the re- 
vived declaration, articles, and 
bylaws. As previously advised, the 
vote to approve the revived decla- 
ration is a majority of the affected 
parcel owners."’ 

No later than 60 days after the 
parcel owners approve reinstate- 
ment of the CC&Rs, the organiz- 
ing committee, or its designee, 
must submit the proposed revived 
governing documents and sup- 
porting materials to the Depart- 
ment of Community Affairs for 
review and determination of 
whether to approve or disapprove 
the proposal to preserve the resi- 
dential community. From date of 
receipt of the documents, the DCA 
then has 60 days to decide 
whether to approve or disapprove 
the submission.'* 

No later than 30 days after DCA 
approval, the approved, revived 
declaration shall be recorded in the 
county where the planned develop- 
ment is located. Immediately after 
recording the documents, a com- 
plete copy of all of the approved, 
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recorded documents must be 
mailed or hand delivered to the 
owner of each affected parcel. The 
revived documents shall become 
effective upon recordation of same 
in the public records.® 

Utilizing the aforesaid process, 
on December 17, 2004, The Wood- 
lands became the first planned de- 
velopment in Florida to have the 
DCA approve reinstatement of its 
extinguished covenants, conditions, 
and restrictions. 


Where Do We 
Go From Here? 

As of this writing, there is still 
no legal remedy for voluntary 
homeowners’ associations not gov- 
erned by Ch. 720 to reinstate their 
extinguished CC&Rs. That may be 
a fix that the legislature can pro- 
vide in the upcoming session by 
amending Ch. 712 and cross-refer- 
encing the relief now found in Ch. 
720. Nevertheless, the Campbell 
amendment that passed last year 
has provided untold relief to tens 
of thousands of Floridians living 
in mandatory homeowners’ asso- 
ciations whose reliance in their 
private recorded restrictions has 
now been restored. It is imperative 
that every older homeowners’ as- 
sociation assess the effect of MRTA 
on its CC&Rs and determine if ex- 
tension or reinstatement action is 
needed. O 


1 See generally Fa. Start. ch. 712. 

2 Fia. Stat. §712.02. 
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554 So. 2d 1179, 1181 (Fla. 2d D.C.A. 
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dens POA, Inc., 837 So. 2d 458 (Fla. 3d 
D.C.A. 2002). 
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ally the MRTA does not impact con- 
dominium associations since condo- 
minium deeds reference the CC&Rs, 
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10 House of Representatives Staff 


Analysis of H.B. 589(b). 
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AVOIDING ERISA UNDER 
DISABILITY INSURANCE CONTRACTS 


by D. Frank Winkles and Claude H. Tison, Jr. 


s its name implies, the Employee Retirement 
Income Security Act of 1974 (ERISA)! was 
enacted for the primary purpose of protecting 
employees’ rights under pension plans estab- 
lished by their employers. Like many laws, ERISA con- 
tains “add-on” provisions that extend its reach beyond 
its stated purpose. The most important of these is 
ERISA’s inclusion of “employee welfare benefit plans,” 
which extends its coverage beyond pension plans to any 
employer-sponsored plan that provides life, health, dis- 
ability, or other insurance coverage to employees. Such 
benefits are usually provided through group insurance 
policies paid in whole or part by the employer. 
In order to subject the provision of covered benefits to 
a single uniform regulatory scheme, ERISA preempts or 
supersedes any state laws that “relate to any employee 
benefit plan” covered by the act.? The courts have consis- 
tently ruled that ERISA preemption applies not only to 
state laws governing the formation and operation of such 
plans but also to state laws regulating the conduct of 
insurance companies in handling claims for benefits 
under policies provided through such plans, as well as 
state common law remedies applicable to improper claim 
handling, to the extent they apply to policies provided 
under ERISA plans. Pilot Life Insurance Co. v. Dedeaux, 
481 U.S. 41 (1987). Preemption of state claim handling 
law applies notwithstanding ERISA’s saving clause,* 
which exempts from preemption any state laws 
“regulat|ing] insurance.”* Consequently, ERISA has had 
a major unintended impact on state laws regulating in- 
surance claim practices, and on the remedies available 
to an employee whose insurer has denied a claim under 
a policy provided by his or her employer. 
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Insurance companies were quick to note that the rem- 
edies available to an employee for wrongful denial of 
ERISA plan benefits are far more restrictive and lim- 
ited than are the remedies available under state law to 
insureds whose insurers have wrongfully denied their 
claims for policy benefits. There is no right to a jury trial 
under ERISA, because the ERISA action to recover plan 
benefits is equitable rather than legal. In addition, there 
is no right to recover punitive or other extracontractual 
damages.° A successful plaintiff does not even have a right 
to recover attorneys’ fees, although fees may be awarded 
in the court’s discretion.’ A court considering an award 
of fees under ERISA must consider a complex formula 
that includes 1) the bad faith or culpability of the defen- 
dant, 2) the defendant’s ability to pay, 3) the deterrent 
effect of a fee award, 4) the benefit conferred on mem- 
bers of the plan other than plaintiff, and 5) the relative 
merits of the parties’ positions.’ In sharp contrast, in a 
state law action by an insured against the insurer for 
bad faith or other improper claim handling, the right to 
jury trial is inviolate, punitive and consequential dam- 
ages are recoverable in appropriate cases, and in many 
states a successful plaintiff has an absolute right to re- 
cover attorneys’ fees. 

The potential savings for insurance companies by con- 
verting state law claims into ERISA claims are enormous. 
One company has estimated that for every state law claim 
handling case it can convert into an ERISA benefits case, 
it saves $600,000 in settlement costs.® Insurance compa- 
nies have therefore adopted a practice of removing state 
law claim handling cases from state to federal court and 
arguing that the state law claims are preempted by 
ERISA. As a result, there has evolved a two-tier reme- 
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dial scheme for improper claims 
handling. An insured who pur- 
chases an individual policy has the 
benefit of state statutory and com- 
mon law claims for relief that gen- 
erally include the right to recover 
consequential and/or punitive dam- 
ages, a right to jury trial on those 
claims, and a right to recover at- 
torneys’ fees if successful. On the 
other hand, an insured whose oth- 
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erwise identical policy was ob- 
tained through an employee benefit 
plan covered by ERISA is limited 
to an action to recover contract ben- 
efits, is denied a jury trial, and 
must rely on the court’s discretion 
for recovery of attorneys’ fees. 
Needless to say, this has the effect 
of affording insurance companies 
the opportunity to obtain bargain- 
basement settlements in ERISA 
cases. One court has commented on 
this anomalous situation as fol- 
lows: “Enacted to safeguard the in- 
terests of employees and their ben- 
eficiaries, ERISA has evolved into 
a shield of immunity that protects 

.. insurers .. . from potential li- 
ability for the consequences of their 
wrongful denial of . . . benefits.”’® 

The interpretation of the preemp- 
tion clause in Pilot Life and its prog- 
eny is by no means a necessary read- 
ing of the statutory language. It is 
difficult to understand why state 
laws regulating insurance claim 
handling, and state common law 
remedies for breach of the duty of 
good faith and fair dealing available 
to insureds against their insurers, 
should be regarded as laws relating 
to employee benefit plans under 
ERISA. Such laws do not actually 
relate to the plans as such, in their 
formation, administration, financ- 
ing, or any other aspect; they relate 
to the rights of insureds against 
their insurance companies. If an 
employee benefit plan promises in- 
surance coverage to employees, and 
that promise is fulfilled by the pur- 
chase of an insurance policy, the 
duties of the employer have been 
satisfied; the duties of the insurance 
company to the insured employees 
are governed not by the plan but by 
state common and statutory law. 
State laws governing insurers’ per- 
formance of their contracts should 
not be construed as relating to 
ERISA plans. For a forceful criticism 
of the preemption cases from this 
standpoint, see Korobkin, “The 
Failed Jurisprudence of Managed 
Care, and How to Fix It: Reinter- 
preting ERISA Preemption.”"! 

The arguments on which insur- 
ance companies have relied to con- 
vert state law claims into ERISA 


cases are too many and various to 
be covered within the scope of this 
article. There are, of course, a great 
many cases that are legitimately 
within ERISA’s scope. For the claim- 
ants in such cases, the only hope of 
obtaining an adequate system of 
remedies is statutory amendment 
that would give insureds whose poli- 
cies are purchased by their employ- 
ers the same remedies that are 
available to the holders of indi- 
vidual policies. There are, however, 
a great many cases in which insur- 
ance companies have attempted 
improperly to bring truly individual 
policies under the ERISA umbrella. 
This article will examine some of the 
situations in which policies with 
which an employer is connected in 
some way remain outside the scope 
of ERISA. 


Employee-Paid and 
Owner-Benefit Policies 

The fact that an insurance policy 
is obtained through an employer 
does not, in itself, mean that it is a 
part of an employee benefit plan. To 
be covered by ERISA, the policy 
must be provided by the employer 
to employees, and its provision must 
be pursuant to an actual employee 
benefit plan. To the extent that an 
employer simply makes arrange- 
ments with an insurance company 
to offer insurance to its employees 
(even at favorable group rates) 
which the employees are free to ac- 
cept or reject, and for which they pay 
their own premiums, such coverage 
is not subject to ERISA. The Depart- 
ment of Labor has issued a “safe 
harbor” regulation clarifying the 
point. Group insurance offered to 
employees is not part of an employee 
welfare benefit plan if it satisfies all 
of the following conditions: 1) no 
contributions are made by the em- 
ployer (or by an employee organiza- 
tion); 2) participation is completely 
voluntary; 3) the employer’s sole 
function is to permit the insurer to 
publicize the program and to make 
payroll deductions for premium pay- 
ments; and 4) the employer receives 
no consideration for allowing the 
program, although it can be compen- 
sated for administrative expenses 
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actually incurred in connection with 
payroll deductions.” 

The premiums for such policies are 
usually paid under a “salary allot- 
ment agreement,” an agreement 
among the employer, the employee, 
and the insurance company pursu- 
ant to which the employer makes 
payroll deductions from the employ- 
ees’ pay in an amount equal to the 
employees’ policy premiums and re- 
tains these sums until the insurance 
company sends the employer a “list 
bill” for the combined premiums for 
the covered employees. Although in- 
surance companies have sometimes 
argued that a salary allotment agree- 
ment indicates the existence of an 
ERISA plan, they have never been 
successful, since payroll deductions 
for non-ERISA plans are expressly 
addressed in the Labor Department’s 
safe harbor regulation. 

The owners of small businesses 
often want to cover themselves un- 
der health, disability, or other insur- 
ance policies paid by their compa- 
nies. In general, they can do so 
without running afoul of ERISA, 
provided that they keep their own 
coverage entirely separate from any 
benefit plan covering nonowner 
employees. A plan that covers even 
a single nonowner employee is sub- 
ject to ERISA with respect to all 
participants or beneficiaries, includ- 
ing owners.'* Consequently, owners 
who want to have company-paid in- 
surance without being subjected to 
ERISA’s restrictive remedial 
scheme in the event of insurer mis- 
conduct must provide for their own 
coverage under plans or policies 
that are completely separate from 
any plan providing for nonowner 
employee coverage. Sole proprietors, 
partners, and probably shareholders 
of small companies who also work 
in their businesses can avail them- 
selves of company-paid insurance 
coverage without subjecting their 
policies to ERISA, as long as they 
are careful to keep their personal 
coverage separate from any plan for 
nonowner employee benefits. ' 


Benefits Without a Plan 


It is important to keep in mind 
that ERISA covers employee benefit 
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plans, not employee benefits. The 
fact that an employer provides an 
employee benefit does not, of itself, 
mean that an employee benefit plan 
exists. The leading case on the defi- 
nition of a plan is Donovan v. 
Dillingham, 688 F.2d 1367 (11th Cir. 
1982), which held that a plan is es- 
tablished “if, from the surrounding 
circumstances, a reasonable person 
can ascertain the intended benefits, 
a class of beneficiaries, the source 
of financing, and procedures for re- 
ceiving benefits.” 

Although Donovan is now rou- 
tinely cited as the touchstone case 
for determining whether an ERISA 
plan exists, its definition was given 
a crucially important gloss by the 
Supreme Court in Fort Halifax 
Packing Co. v. Coyne, 482 U.S. 1 
(1987). Fort Halifax involved a 
Maine statute requiring payment of 
severance benefits to displaced em- 
ployees in the event of a plant clos- 
ing. The company asserted that the 
law was preempted by ERISA be- 
cause it related to an “employee ben- 
efit plan.” The Supreme Court re- 
jected the argument, holding that 
although the statute created an ob- 
ligation to pay a benefit, it did not 
create a benefit plan, because it im- 
posed no continuing financial obli- 
gation on the company and did not 
entail the creation of any continu- 
ing administrative scheme by the 
company to meet its obligations. 
[S]tatements [by congressional sponsors 
of ERISA] reflect recognition of the ad- 
ministrative realities of employee ben- 
efit plans. An employer that makes a 
commitment systematically to pay cer- 
tain benefits undertakes a host of obli- 
gations, such as determining the eligibil- 
ity of claimants, calculating benefit levels, 
making disbursements, monitoring the 
availability of funds for benefit payments, 
and keeping appropriate records in or- 
der to comply with applicable reporting 
requirements. The most efficient way to 
meet these responsibilities is to estab- 
lish a uniform administrative scheme, 
which provides a set of standard proce- 
dures to guide processing of claims and 
disbursement of benefits.'® 

Congress intended preemption to af- 
ford employers the advantages of a uni- 
form set of administrative procedures 
governed by a uniform set of regulations. 
This concern only arises, however, with 
respect to benefits whose provision by 
nature requires an ongoing administra- 
tive program to meet the employer’s obli- 


gations. It is for this reason that Con- 
gress preempted state laws relating to 
plans, rather than simply to benefits.’ 

{In the case at hand, t]he employer 
assumes no responsibility to pay ben- 
efits on a regular basis, and thus faces 
no periodic demands on its assets that 
create a need for financial coordination 
and control .. . . To the extent that the 
obligation to [pay benefits] arises, satis- 
faction of that duty involves only mak- 
ing a single set of payments to employ- 
ees at the time the plant closes. To do 
little more than write a check hardly 
constitutes the operation of a benefit 
plan. Once this single event is over, the 
employer has no further responsibility. 

Neither the possibility of a one-time 
payment in the future, nor the act of 
making such a payment, in any way cre- 
ates the potential for the type of con- 
flicting regulation of benefit plans that 
ERISA preemption was intended to pre- 
vent.!° 


Although Fort Halifax dealt with 
a statute requiring the payment of 
a benefit, it held that the ERISA 
preemption issue is treated identi- 
cally, whether the obligation to pay 
benefits is established by state law 
or by the employer’s unilateral ac- 
tion, rejecting the state court’s ra- 
tionale that ERISA did not apply 
because the obligation was created 
by statute rather than by the 
employer's decision.” 

Fort Halifax has been applied in 
many subsequent cases, including 
cases involving the payment by em- 
ployers of disability insurance pre- 
miums, to reject ERISA preemption 
claims when providing the benefit 
in question created no continuing fi- 
nancial obligation on the employer 
and did not entail creation of any 
ongoing administrative scheme.) 
These cases make clear that the pro- 
ponent of preemption has the bur- 
den of showing the existence of an 
ERISA plan by producing docu- 
ments or other evidence from which 
it can be determined what future 
obligations the company had to the 
employee as of the relevant date and 
the existence of an ongoing admin- 
istrative scheme designed to meet 
future obligations. If the court can- 
not make a firm determination on 
the point based on the evidence of 
record, it must conclude that there 
is no “plan” and determine that the 
claim is not preempted.” 

The ongoing administrative 
scheme requirement of Fort Halifax 
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The 2005 Annual Meeting of The Florida Bar will be held June 22- 
25 at the spectacular Orlando World Center Marriott. It will provide the 
perfect location for networking with fellow lawyers, enjoying quality time 
with family, and taking advantage of exceptional educational opportu- 
nities. This year’s program offers something for everyone and | en- 
Courage you to join us. 


“Guardians of Democracy,” the theme of this year’s convention, is 
designed to heighten awareness of our noble profession. We encour- 
age all members to strive to keep our core values at the forefront of 
their practices and to proudly represent and defend our fair and inde- 
pendent justice system. 


Our goal is to enrich the lives and practices of our membership by 
offering many excellent seminars and speakers. Two President's Show- 
case seminars will be featured among the 24 CLE opportunities of- 
fered. “It's Always About You: Retirement, Estate Planning and Tax 
Compliance Issues for Lawyers and Their Families,” and “The New 
Court Is Here!: Unified Family Court's Holistic Approach,” highlight timely 
topics of interest to many attorneys. 


Outstanding entertainment and speakers will also be featured. Dave 
Barry will entertain us during Thursday’s Judicial Luncheon, and ABA 
President Robert Grey will be the guest speaker during Friday’s lun- 
cheon co-sponsored by the Equal Opportunities Section, FAWL, and 
the Florida Chapter of the National Bar Association. | am pleased to 
announce that U.S. Supreme Court Associate Justice Anthony M. 
Kennedy will address the membership Friday morning during our Gen- 
eral Assembly. Make sure to stay over Friday evening and be enter- 
tained by the world renowned comic, Sinbad, followed by the #1 Beatles 
show in the world, “1964”... The Tribute. 


There are plenty of activities, events and seminars to make this 
Annual Meeting an event for the entire family. Plan to attend and make 
your reservations early. | look forward to seeing you there! 


Kelly Overstreet Johnson 
President, The Florida Bar 


Welcome 


Chair’s Invitation .. . 


It's time to make plans to attend The Florida Bar’s 2005 Annual 
Meeting June 22-25 at the beautiful Orlando World Center Marriott. 
You and your family can enjoy the 200 acres of lush tropical landscape, 
play golf on a championship course, enjoy award-winning cuisine, and 
relax in the full-service boutique spa. In addition to these wonderful 
amenities lies the opportunity to network with friends and colleagues, 
and gain CLE credits with the outstanding seminars planned this year. 


Timely seminars, along with section and committee meetings and 
luncheons, remain an essential component of Annual Meeting. Make 
plans to attend one of our 24 seminars offered at no additional charge 
to the convention registration fee. Our goal is to offer you the perfect 
mix of education, business and pleasure. 


Thursday's Judicial Luncheon will highlight the State of the Judi- 
ciary by Chief Justice Barbara J. Pariente of the Florida Supreme Court 
followed by Pulitzer Prize-winning columnist and humorist, Dave Barry. 
On Friday morning, we will have the privilege of hearing from U.S. 
Supreme Court Associate Justice Anthony M. Kennedy. The entire family 
will not want to miss the great food, party atmosphere and “Off the 
Wall” comic genius of Sinbad with Beatles act “1964”...The Tribute, 
fresh from a recent appearance at Carnegie Hall. 


While in Orlando, take time to relax and enjoy the many family op- 
portunities that abound. A special Friday night event sponsored by the 
Young Lawyers Division, “A Night At The Movies”, has been planned 
for children ages 4-12. Special discounts are available for Florida Bar 
convention attendees to Disney theme parks and Pleasure Island. See 
“Special Events” on page 5 for detailed information. 


These are just a few of the highlights to be offered during the 2005 
Annual Meeting. We look forward to seeing you in Orlando! 


Michele K. Cummings, Chair 
2005 Annual Meeting Committee 
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for 
The Final Round of the Robert Orseck Moot Court Competition 
and 
An Open Discussion with the Justices 


sponsored by 


The Appellate Practice Section 
and 
The Young Lawyers Division 


Thursday, June 23, 2005 ¢ 2:00 p.m. — 4:30 p.m. 


General Assembly 


Friday, 10:00 a.m. - 12:00 noon 


upreme ‘Cou of the United 


Plan to attend the installation of our incoming officers 
and Board of Governors members. 


Bar members are not required to register in order to attend the June 24 General Assembly. 
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3 2005 Judicial Luncheon 


Honoring Florida’s 


Judiciary 
Thursday, 12:30 p.m. — 2:00 p.m. 
featured speaker: 


Chief Justice Barbara J. Pariente, 
keynote speaker with the State of the 
Judiciary address 


and 


Dave Barry, Pulitzer Prize winning 
columnist and humorist 


Public Interest Law 
Section Annual 


Luncheon 
Friday, 11:30 a.m. — 1:30 p.m. 


featuring the presentation of The Honorable 
Hugh S. Glickstein Child Advocate of the 
Year Award to Florida Supreme Court 

Chief Justice Barbara J. Pariente 


International Law Section 
ILAC Luncheon 


Friday, 12:00 p.m. — 1:30 p.m. 
featured speaker: 


Ira Nishisato, Partner with Borden Ladner 
Gervais LLP in Toronto, Canada. 


Luncheons 


Equal Opportunities 


Law Section, 

Florida Association for 
Women Lawyers, and 
Virgil Hawkins Florida 
Chapter National Bar 
Association Luncheon 
Friday, 12:30 p.m. — 2:00 p.m. 
featured speaker: 


Robert J. Grey, Jr., President of the 
American Bar Association 


Trial Lawyers Section 
Chester Bedell Memorial 
Luncheon 
Friday, 12:00 p.m. — 2:00 p.m. 

featured speake 


Talbot “Sandy” D’Alemberte, [i 


on “The Independence of the 
American Lawyer” 


50-Year Members and 
Awards Luncheon 


presented by the Young Lawyers Division 
Friday, 12:30 p.m. - 2:00 p.m. 


Also on Friday 
12:00 p.m. - 2:00 p.m. 
Criminal Law Section 
Selig |. Goldin Awards 
Luncheon 


Also on Friday 
12:30 p.m. - 2:00 p.m. : 
Elder Law Section 
Luncheon 


Also on Thursday 
12:00 p.m. - 1:30 p.m. 
Business Law Section 
Luncheon 
featured speaker: 

Representative featured speaker: 
Dudley Goodlette Barry Krischer 


Also on Wednesday 
12:30 p.m. - 2:00 p.m. 
Family Law Section - 
Annual Awards 
Luncheon 
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Make time for * 


with your family while you’re here! 


Special savings for advance purchase of Walt Disney Theme Park tickets. 
> (Orders accepted until June 20, 2005) 


See The Florida Bar’s website for ticket information. (www.flabar.org) a 


(Ages 4 - 12) 


“Pleasure Island®” 4 Night at The Movies 


Limited discount tickets 
>K $10.00 


(Purchase tickets using registration form on back cover.) 


> >K Friday Night Children’s Activity * 


(See registration form on back cover 
to purchase tickets.) 


Complimentary transportation Pack your PJ’s, favorite pillow and blanket! Children ages 
k 4-12 will experience an evening of food, fun and funnies 


to/from Pleasure Island, 


Thursday, June 23, 7:30 p.m. - 2:00 a.m. through the night. Following dinner, kids will have a chance 


to play various games and get to know each other. As the 
courtesy of Kk night goes on, they can participate in activities and arts & 

YOUNG LAWYERS DIVISION 
crafts. Then it's SHOW TIME with the latest, greatest movies! 


| PLATINUM SPONSOR | 
Thanks to Platinum Sponsor, 
> Young Lawyers Division 


Disney Character Breakfast 
Call 407/WDW-DINE or 407/939-3463 * 
>k to make reservations. 


Special Events Transportation 


> Disney Shuttle 
$12/per person roundtrip “Waiisional Child Care and 
Children under 4 yrs. traveling with an adult are free Kids Convention Activities 
Service provided daily by Mears Transportation 
Reservations are required 24 hours in advance. For individual child care, call 
Call: 407/423-5566 407/812-9300 or see website at 

www.all-about-kids.com. 


ABOUT 


Pleasure Island Shuttle - (Complimentary) 
Courtesy of the Young Lawyers Division (Platinum Sponsor) All sitters are licensed and bonded to 
Shuttles will run continuously from provide that extra measure of safety 


7:30 p.m. until 2:00 a.m., Thursday, June 23 and protection for your children. 


5 


& 2005 Annual Meeting 


ORLANDO WORLD CENTER 


Marniott The Florida Bar June 22-25 


8701 World Center Drive * Orlando, FL 32821-9990 * 407/239-4200 
For Reservations or Cancellations Call 800/621-0638 


www.marriottworldcenter.com — Group Code: FLBFLBA 
Deposit required at time of reservation 


Rates Room rate includes: 


Accommodations Single—Double ¢ Unlimited local phone calls * Use of Tennis Courts « 
No Preference $158 * Use of Fitness Center * 


¢ Unlimited use of Hawk’s Landing driving range 
One King Bed, Non-Smoking $158 * Complimentary newspaper daily * Use of in-room safe 


Two Double Beds, Non-Smoking $158 

Accessible Room - One King Bed Only $158 

One King Bed, Smoking $158 AV'S 

Two Double Beds, Smoking $158 ves) AVIS CONVENTION SPECIAL 
Plus 11.5% Sales Tax Special rates for our meeting are available by calling Avis 


at 800/331-1600. Assigned Avis Worldwide Discount 
Number is A421645. 


Thanks 


the jg The 2005 Annual Meeting 
Young Lawyers Division Exhibitors and Sponsors 


invite you to 


| PLATINUM SPONSOR | 


Enjoy refreshments while winning prizes! 


THOMSON 
Thursday and Friday 
2:30 p.m. 3:30 p.m. 
WEST in the Lawyers’ Marketplace 


| GOLD SPONSOR | 


F _— You will receive instructions in your registration 
wiisienceiandiiaa : packet on how you can win one of our fantastic 
Annual Dinner & Show prizes! 


‘ 4 (Digital camera, DVD, great hotel 
featuring Si n bad ; getaway packages, etc.) Sv 
with 
“1964”... The Tribute 


1964 is not affiliated with or endorsed by Apple Corps Ltd. 
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President s Showcase 


It’s Always About You: Retirement, 
Estate Planning And Tax 
Compliance Issues For Lawyers And 
Their Families 


presented by the Tax Section 
Thursday, 2:00 p.m. — 6:20 p.m. 


2:00 p.m. - 3:30 p.m. Tax Compliance Issues Every Lawyer Should Know 
Panel Discussion 


3:30 p.m. - 4:05 p.m. Identifying Tax “Schemes” and “Gimmicks” 


4:05 p.m.-4:15 p.m. Break 


4:15 p.m. - 5:05 p.m. Estate Planning for Lawyers and Their Families in 


the Face of Economic and Legislative Uncertainty 


5:05 p.m. -6:20 p.m. Demystifying Life and Disability Insurance; 


Investing and Accumulating Wealth - the Good, Bad 
and the Ugly 


Maximum CLER: 5 Hours #1689 5 
5.00 General 


Maximum Certification: 5.00 Hours 
3.50 Tax Certification 2.00 Wills, Trusts & Estates 


Dnvest a few 
minutes in the 


Lawyers Marketplace 


“The New Court Is Here”: Unified 
Family Court’s Holistic Approach 


presented by the 
Public Interest Law Section and the Family Law Section 


Friday, 2:00 p.m. - 5:20 p.m. 


2:00 p.m. - 2:15 p.m. Introduction to Unified Family Court 
Chief Justice Barbara Pariente 


2:15 p.m. — 2:35 p.m. How Unified Family Court Impacts Court Management 
Judge Lynn Tepper 


2:35 p.m. - 3:00 p.m. Delinquency 
Judge Scott Bernstein 


3:00 p.m. - 3:20 p.m. Preventing Second-Generation Foster Children: 
Multi-Forum Representation of Foster Teen Parents 
Professor Carolyn Salisbury 


3:20 p.m. — 4:00 p.m. Making Divorce Work Even in High Conflict Situations 
Professor Marsha Freeman 
Sheldon Finman 
Edith Osman 


4:00 p.m. - 4:15 p.m. Break 


4:15 p.m. - 4:35 p.m. Ethical Considerations for Practitioners in the Unified 
Family Court 
Professor Claudia Wright 


4:35 p.m. - 5:00 p.m. How Children are Impacted by the Court Process 
Dr. Lisa Potash 


5:00 p.m. - 5:20 p.m. Therapeutic Jurisprudence Considerations 
Professor Bruce Winick 
Judge Sandy Karlan 


Maximum CLER: 3.50 Hours #3409 5 
3.50 General 


Maximum Certification: 3.00 Hours 
3.00 Marital & Family Law 
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Wednesday 


No More Talking Heads: How to 
Deliver Engaging Law Related 
Presentations 


presented by the Law Related Education Committee 
Wednesday, 2:00 p.m. - 4:00 p.m. 


This session will highlight a collection of strategies to enhance Law related pre- 
sentations for all age groups. Supreme Court Justice R. Fred Lewis and Annette 
Boyd Pitts, Executive Director of the Florida Law Related Education Association, 
Inc. will demonstrate fun, engaging and substantive activities to teach students 
about the courts and the Constitution. Participants will receive a collection of 
lessons and activities to use with student and adult populations. Information on 
obtaining handouts and resources for public presentations will also be provided. 
Opportunities for how to volunteer with schools will be discussed and contacts 
distributed. 


Maximum CLER: 2.50 Hours #3625 5 
2.50 General 


Intellectual Property and the 
Calculation of Damages Arising from 
Patent Infringement 


presented and sponsored by 


Economic Forensics, LLC 


Wednesday, 2:00 p.m. — 4:50 p.m. 
Speaker: James G. Atkins, MBA, CPA/ABV, CFE, CVA - Principal 


An in-depth look at the elements of damage calculations in patent infringement 
matters. Understanding the measures of damages, determining the use of the 
appropriate measure, identifying all possible areas of loss, protecting the damage 
claim. 


2:00 p.m. - 2:50 p.m. Are Lost Profits the Appropriate Measure of the 


Damages? Maybe Not. 
Break 


Reasonable Royalties as the Measure of the 
Damage - How to Make Sure You Recover at Least 
Half a Loaf. 


Break 


2:50 p.m. - 3:00 p.m. 
3:00 p.m. — 3:50 p.m. 


3:50 p.m. - 4:00 p.m. 


4:00 p.m.-4:50p.m. Protecting Your Recovery of Damages- 


Disaggregating the Damages Claim. 


Maximum CLER: 3.00 Hours #1680 5 
3.00 General 


Maximum Certification: 2.50 Hours 
2.50 Business Litigation 


Seminars 


Practicing Ethics 


presented by the Out of State Practitioners Division 
Wednesday, 2:00 p.m. — 4:00 p.m. 


This seminar is designed to give attorneys practical advice on how to identify eth- 
ics pitfalls and make your practice flourish. Don’t miss this one! 


2:00 p.m. — 3:00 p.m. 
3:00 p.m. — 4:00 p.m. 


Acting Like a Professional: Select Topics in Ethics 


Getting Ahead Without Getting Behind: 
Professionalism in the Law Office 


Maximum CLER: 2.50 Hours #3401 5 
2.50 General 2.50 Ethics 


Hurricane Disaster Planning - 
Before and After 


presented by The Florida Bar’s 
Law Office Management Assistance Service 


Wednesday, 3:00 p.m. - 5:00 p.m. 


J.R. Phelps, LOMAS Director. Tallahassee, Florida 

Ellen Webb, Business Manager, Farr Farr Emerich Sifrit Hackett & 
Carr, P.A., Punta Gorda, Florida 

Steve D. Deneke, Administrator, Emmanual Sheppard & Condon, 
Pensacola, Florida 


Moderator: 
Panelists: 


Last year, four hurricanes within six weeks wreaked havoc across the state of 
Florida. During that time, many law firms were “knocked down, but not out”. This 
year’s hurricane season may be just as ferocious. Will your office be prepared this 
year? 


This seminar is focused on: 

* Developing a Basic Understanding of Disaster Planning; 
Understanding the Importance of a Disaster Plan; 
Understanding Who Plays What Role(s); 

Assessing The Challenges Your Firm Will Face; and 
Learning About Actual Disaster Losses. 


Maximum CLER: 2.00 Hours #1684 5 
2.00 General 


Message 
Center 


sponsored by 


Call the Orlando World Center 
Marriott at (407) 239-4200 and 
ask for The Florida Bar Message 
Center. For hours other than 
listed below, the hotel operator 
can take messages for hotel 
guests. 


Wednesday, 2:00 p.m. — 5:00 p.m. 
Thursday, 8:00 a.m. - 5:30 p.m. 
Friday, 8:00 a.m. - 4:30 p.m. 


Upchurch Watson 
White & Max 
Mediation Group 
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Seminars 


Florida Law Update 


presented by the General Practice, Solo & Small Firm Section 
Thursday, 7:55 a.m. — 3:45 p.m. 


This course is designed to update Bar members as to major legislation, ethical 


issues and case law changes in the past year. 


7:55 a.m. - 8:00 a.m. Opening Remarks 


George Wilson, Tampa 


Ethics Update 
Timothy Chinaris, Montgomery, AL 


8:00 a.m. - 8:50 a.m. 


8:50 a.m. - 9:50 a.m. Real Property Update 


Eugene E. Shuey, West Palm Beach 
9:50 a.m.- 10:05am. Break 


10:05 a.m. - 10:55 a.m. Workers’ Compensation Update 
Rafae! Gonzales, Tampa 


10:55 a.m. - 11:45 a.m. Criminal Law Update 
Jerry Berry, Naples 


11:45 a.m. - 2:10 p.m. Lunch on your own 


2:10 p.m. - 3:00 p.m. Family Law Update 


Alex Caballero, Tampa 


3:00 p.m. - 3:45 p.m. Estate Planning & Probate 


Bruce Gordon, Tampa 


Maximum CLER: 6.00 Hours #0238R 
6.00 General 1.00 Ethics 


Maximum Certification: 1.00 Hour 
1.00 Criminal Appellate 

1.00 Wills, Trusts, & Estates 

1.00 Real Estate 


1.00 Criminal Trial 
1.00 Marital & Family Law 
1.00 Workers’ Comp 


JOIN US FOR 


Refreshments 


COMPLIMENTS OF 


THOMSON 


WEST 


| GOLD SPONSOR | 


Thursday & Friday 
in the Lawyers’ Marketplace 


Addressing Predatory 
Lending Abuse 


presented by the Consumer Protection Committee 


Thursday, 8:30 a.m. — 4:50 p.m. 


8:30 a.m. — 9:30 a.m. 
Practices 
Ira Rheingold, National Association of Consumer Advocates, Washington 
D.C. 


Introduction to Consumer Predatory Lending 


9:30 a.m.- 10:10 a.m. Overview of Legal Challenges Predatory Mortgage 
Lending Practices 
Prof. Christopher Peterson, University of Florida, College of Law 
Gainesville, FL 


10:10 a.m. - 11:20 a.m. Combating Mortgage Servicing Abuse 
John Roddy, Grant, Roddy & Ryan, P.A. Boston, MA 


11:20 a.m. - 12:10 p.m. Liability of Third Party Participants in Predatory 
Lending: Underwriting, Appraisers, etc. 
Robert Quinn, Carlton Fields P.A., Tampa 


12:10 p.m. - 1:30 p.m. Lunch on your own 


1:30 p.m.- 2:20p.m. Overview of Auto Lending Fraud Practices 
Laura N. McDonald, Young & McDonald, Akron, OH 


2:20 p.m. - 3:00 p.m. Expansion of Assignee Liability - Use of FTC 
Holder Rule and Common Law Restraints 
lan Forsythe, Hilyard, Bogan & Palmer PA. Orlando 


3:00 p.m. - 4:00 p.m. Liability of “Fringe” Lenders: Payday Loans, 
Refund Anticipation Loans, etc. 
Lynn Drysdale, Jacksonville Area Legal Aid, Inc., Jacksonville 


4:00 p.m. - 4:50 p.m. Panel Discussion: Legislative Initiatives to 
Combat Predatory Lending 
Ira Rheingold, Christopher Peterson and Lynn Drysdale 


Maximum CLER: 8.50 Hours #1697 5 
8.50 General 


Maximum Certification: 6.50 Hours 
6.50 Antitrust Law 6.50 Business Litigation 
6.50 Civil Trial 
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Thursday, continued 


Legal Services Plans — Participation, 
Practice Tips and Ethics 


presented by the Prepaid Legal Services Committee and 
sponsored by Florida Lawyers Legal Insurance Corp. 


Thursday, 8:00 a.m. -— 12:00 p.m. 


This seminar will address: 


An overview of Legal Services Plans 

Consumer, Landlord/Tenant and Mortgage Foreclosure Defense Practices 
Criminal Defense/Traffic/Family Matters 

Ethics 


Maximum CLER: 4.00 Hours #3402 5 
4.00 General 1.00 Ethics 


Masters Seminar on 
Professionalism 2005 


Presented by the Standing Committee on Professionalism 


Thursday, 8:30 a.m. -— 11:30 a.m. 


8:30 a.m. -— 8:45 a.m. Introduction 


Justice Raoul Cantero 


8:45 a.m.-9:00a.m. Keynote: Excerpts from Stephen R. Covey’s 


January 7" presentation 


9:00 a.m. - 9:50 a.m. Professionalism in Successful Negotiation 


Dean Joseph Harbaugh 


9:50 a.m.- 10:40 a.m. Professionalism in Successful Trial Advocacy 


Edward Waller 
Judge Claudia Isom 


10:40 a.m. - 11:30 a.m. Professionalism for Living 


Professor Lawrence Krieger 


Maximum CLER: 3.00 #1695 5 


3.00 Generai 3.00 Professionalism 


A great supporter of The Florida Bar 


THOMSON 


WEST 


| GOLD SPONSOR | 


Seminars 


Legal Malpractice & Risk 
Management Panel 
presented and sponsored by 
THOMSON 


WEST 
Thursday, 8:30 a.m. — 11:30 a.m. 


Panelists: Ron Mallen, David P. Hartnett, Thomas Sukowicz, James |. Sullivan 


This course will provide both the seasoned partner and young associate with im- 
portant and current developments in the law and litigation of malpractice claims, 
legal malpractice, and risk management strategies. 


8:30 a.m. - 9:25 a.m. 
9:25 a.m. - 10:20 a.m. 


a. Screening new clients and new matters 
b. Declining engagements and non-engagement letters 
c. Accepting engagements and engagement letters 


10:20 a.m. - 10:30 a.m. Break 


10:30 a.m. - 11:00 a.m. Development in the Florida Rules of Professional 
Conduct 


Overview of National Trends in Legal Malpractice 


Risk Management Overview 


11:00 a.m. - 11:30 a.m. Florida Trends in Legal Malpractice 


Maximum CLER: 3.50 Hours #2751 5 
3.50 General 3.50 Ethics 


“Thanks to 
LandAmerica 


for providing the 


2005 Annual Meeting 
Registration Portfolios 


Thank you for sponsoring the 


Annual Dinner & Show featuring 
Sinbad “Off the Wall” 

Badgepaks 

Legal Malpractice & Risk Management 
Seminar 

Refreshment Center 
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Seminars 


“Thursday, continued 


A No-Brainer Approach to Increasing 
Your Profits (An Easy Way to 
Reduce Staffing Requirements While 
Increasing Your Productivity) 


presented and sponsored by 


ProDoc. 


Click...Click. Documents done! 


Thursday, 2:00 p.m. — 3:00 p.m. and 3:30 p.m. - 4:30 p.m. 
Speaker: Alan Schoolcraft 
2:00 p.m. — 2:05 p.m. 


2:05 p.m.-2:10 p.m. Market Research Findings Concerning Law Office 
Practices Which Affect Efficiency and Productivity of the Office 


2:10 p.m. - 2:35 p.m. Demonstration of Document Assembly 
Emphasizing How it Can Save Time While Increasing Accuracy 


2:35 p.m. - 2:45 p.m. Using Other Software to Compound the 
Efficiencies Provided by Document Assembly 


2:45 p.m.-2:55 p.m. Value Billing - A Way to Turn Time Savings and 
Efficiency into Bottom Line profits 


2:55 p.m. — 3:00 p.m. 


Introduction 


Questions and Answers 


Maximum CLER: 1.00 Hour #1679 5 
1.00 General 


Thanks 


TO GENERAL SPONSOR 


GEICO 
DIRECT 


AUTO INSURANCE 


insurance Company 


Masters Seminar on 
Professional Ethics 2005 


presented by the Professional Ethics Committee 
Thursday, 2:00 p.m. - 4:00 p.m. 


Hear dynamic, experienced attorneys discuss ethics issues that Florida lawyers 
face daily in their practice. 


2:00 p.m. - 2:10 p.m. 


2:10 p.m.-2:40 p.m. Ethical Issues Arising From Amendment 3 
Regarding Attorneys’ Fee Limitations in Medical Malpractice Cases 
Hector J. Lombana, Gamba & Lombana, P.A., Coral Gables 
Bill Wagner, Wagner Vaughn & McLaughlin, Tampa 


Introductory Remarks 


2:40 p.m. - 3:00 p.m. 
Resolution 
Sharon Press, Florida Dispute Resolution Center, Tallahassee 


3:00 p.m. — 3:20 p.m. 
Attorneys 
James K. Clark, Clark, Robb, Mason, Coulombe, Buschman & Cecere, 
Miami 


3:20 p.m. - 4:00 p.m. Ethics Issues in Criminal Law 
David B. Rothman, Thornton & Rothman, P.A., Miami 
H. Scott Fingerhut, H. Scott Fingerhut, P.A., Miami 


Ethics in Mediation and Alternative Dispute 


Ethical Dilemmas Facing Insurance Defense 


Maximum CLER 2.00 Hours #0355R 
2.00 General 2.00 Ethics 


We're Wired and Ready! 
Check Your Email at 
The Cyber Connection 
located in the Exhibit Area 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. — 6:30 p.m. 
Friday, 8:00 a.m. — 4:30 p.m. 


sponsored by 


@ LexisNexis” 


Thank you for sponsoring the 


All Member Reception 
Reception and Dinner for the current and past Board of 
Governors and Past Presidents 


Professionalism, Ethics and Legal Malpractice: The 
Connection Seminar 

YLD Moot Court Competition 

2005 Annual Meeting T-shirts 
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©Thursday, continued — 


Discovery Practice & Tools for Use 
in Combating Discovery Abuse 
Workshop 


presented by the Trial Lawyers Section 
Thursday, 2:00 p.m. — 5:00 p.m. 


Faculty: Glenn Burton, Tampa: Kelly Hamer, Ocala; Mark Buell, Orlando; Cliff 
Higby, Panama City; Judge Chris Altenbernd, Chief Judge of the Second District, 
Court of Appeal; Judge Manuel Menendez, Jr., Chief Judge of the Thirteenth Judi- 
cial Circuit; Judge Patricia Thomas, Fifth Judicial Circuit and Judge Jay Cohen, 
Circuit Court Ninth Judicial Circuit 


This will be a bifurcated program with traditional lecturers and a separate panel 
discussion. The speakers will present analysis, case law and legal theory on 
discovery topics generally addressed in the “Discovery Practice Handbook” and 
the “Guideline for Professional Conduct”, 


Maximum CLER: 3.50 Hours #1694 5 
3.50 General 1.00 Ethics 


Maximum Certification: 2.50 Hours 
2.50 Civil Trial 


Collaborating With Forensic 
Accountants to Build a Better Case 


presented and sponsored by 


$3 


RH ROBERT HALF® LEGAL 


Specialized Legal Staffing ™ 


Thursday, 2:30 p.m. - 4:15 p.m. 


Speakers: Charles A. Volkert, Ill, Esq., Executive Director, Robert Half Legal 
Kenneth Yormark, Managing Director, Protiviti 


Today’s litigation involving corporate fraud, accounting issues and irregularities 
can include highly technical and complex information that often can be difficult for 
a jury to digest. We'll talk about the advantages of partnering with forensics ac- 
countants to create a clear picture and history to prepare for litigation. 


2:30 p.m. — 2:40 p.m. 
2:40 p.m. — 3:00 p.m. 
3:00 p.m. - 3:30 p.m. 


Today’s Litigation Challenges 
The Role of Forensic Accountants 


Typical Financial Investigation in Support of 
Litigation 


3:30 p.m. — 3:45 p.m. 
3:45 p.m. - 4:00 p.m. 
4:00 p.m. - 4:15 p.m. 


Preparing for Trial 
Providing Testimony During Trial 


Questions & Answers 


Maximum CLER: 2:00 Hours #1677 5 
2.00 General 


Maximum Certification: 1.50 Hours 
1.50 Business Litigation 


Seminars 


“The Cyber-Law Tool Kit: What 
Every Practitioner Needs To Know” 


presented by the Computer Law Committee of 
the Business Law Section 


Friday, 8:00 a.m. - 12:00 p.m. 


8:00 a.m. - 8:30 a.m. Harmonization of U.S. First Amendment Rights and 
Foreign Internet Service Liability in the Global Market 
Robert H. Thornburg, Allen Dyer Doppelt Milbrath & Gilchrist, P.A. 


8:30 a.m.-9:00 a.m. Current Trends Relating to Open Source Software 
Steven Greenberg, University of Florida Levin College of Law 


9:00 a.m. - 9:30 a.m. Domain Name Dispute Resolution and the Federal 
Anti-Cybersquatting Act 
H. Brian Holland, Barry University College of Law, Orlando 


9:30 a.m.- 10:00 a.m. Current Copyright Law Trends Relating to 
Computer Litigation 
Stephen D. Milbrath, University of Florida College of Law 


10:00 a.m. - 10:30 a.m. Does the Attorney Client Privilege Require 
Inscription of Attorney-Client Email Communications? 
David Hricik, Mercer University College of Law, Mercer, GA 


10:30 a.m. - 12:00 p.m. Panel Discussion 
Moderator: Robert H. Thornburg 
Panel: Steven Greenberg, H. Brian Holland, Stephen D. Milbrath, 
David Hricik 


Maximum CLER: 5.00 Hours #1698 5 
5.00 General 


Maximum Certification: 2.50 Hours 
2.50 Business Litigation 


Thanks to 


THOMSON 


WEST 
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Seminars 


‘Friday, 


Animal Law Issues Affecting 
Florida Practitioners 
presented by the Animal Law Committee 


Friday, 8:00 a.m. -- 4:45 p.m. 


8:00 a.m. - 8:50 a.m. Animal Law and Legal Malpractice 
Steven M. Wise, Harvard Law School 


8:50 a.m. - 9:45 a.m. Animal Law and the First Amendment 
Thomas R. Julin, Hunton & Williams LLP, Miami 
Victor S. Kline, Greenspoon, Marder, Hirschfeld, Rafkin, Ross & Berger, 
PA., Orlando 


9:45 a.m.-10:00a.m. Break 


10:00 a.m. - 10:50 a.m. Trusts and Pets 
C. Randolph Coleman, The Coleman Law Firm, L.C., Jacksonville 


10:50 a.m. - 11:45 a.m. The Law on Housing, Disabilities, and Therapy 
Pets 
Michael R. Masinter, Nova Southeastern University Shepard Broad Law 
Center 


11:45 a.m.-1:00 p.m. Lunch on your own 


1:00 p.m. - 1:50 p.m. Florida Equine Law 
Craig |. Scheiner, East Meadow, New York 


1:50 p.m.-2:45p.m. Dangerous Dog Litigation 
Steven J. Wisotsky, Nova Southeastern University Shepard Broad Law 
Center 


2:45 p.m. - 3:00 p.m. Break 


3:00 p.m. - 3:50 p.m. Practicing Animal Tort Law 
Marcy |. LaHart, PA., West Palm Beach 


3:50 p.m.-4:45 p.m. —_ Pet Store Litigation 
Fred M. Kray, P.A. Miami 


Maximum CLER: 8.00 Hours #1691 5 
8.00 General 1.00 Ethics 


Health Care Provider Issues 


presented by the Health Law Section 
Friday, 8:15 a.m. — 12:30 p.m. 


8:15.a.m.-10:15a.m. Navigating the Health Care Provider’s Way 
Through a Probe Audit and Any Related Investigatory/Prosecutorial 
Process 


10:15 a.m. - 10:30 a.m. Break 

10:30 a.m. - 12:30 p.m. Amendment 7 - What Health Care Providers 
Should Be Doing While Courts and Agencies Fine Tune 
Maximum CLER: 5.00 Hours #3400 5 
5.00 General 


Maximum Certification: 3.50 Hours 
3.50 Health Law 


CRACY 


Maximizing Your Trial Effectiveness 
With Technology That Is Already On 
Your Desk, Or Could Be! 


presented by the Family Law Section 
Friday, 8:30 a.m. - 12:30 p.m. 


8:30 a.m.-8:40a.m. Opening Remarks 
Howard Raab, Ft. Lauderdale 
Frank D. Zilaitis, Melbourne 


8:40 a.m. - 9:30 a.m. Powerpoint For The Everyday Trial Attorney Or 
Presenter 
Bill Black, The Black Group, LLC, Tampa 


9:30 a.m.-10:20a.m. Presenting Equitable Distribution, Alimony And 
Child Support 
Joseph C. Hood, Tampa 
Carmen Gillett, Sarasota 


10:20 a.m. - 10:30 a.m. Break 


10:30 a.m. - 11:20 a.m. Demonstrative Evidence 
Richard West, Orlando 


11:20 a.m. - 12:10 p.m. Technological Assistance From The Florida Bar 
(LOMAS) 
Jerry Sullenberger, The Florida Bar, Tallahassee 


12:10 p.m. - 12:30 p.m. Question and Answer Session 


Maximum CLER: 4.50 Hours #3410 5 
4.50 General 


Maximum Certification: 3.50 Hours 
3.50 Marital & Family Law 


The Cow In The Parking Lot: 
Transforming Anger to Improve 
Your Practice 


presented by the Quality of Life & Career Committee 
Friday, 9:30 a.m. — 12:30 p.m. 


Overview: 
Anger is a destructive emotion. 
The first person damaged by your anger is you! 
Actions taken as a result of anger are likely to be irrational and therefore 
harmful or not effective. 
You can, if you choose, reduce the amount of anger in your life. 
As you reduce the amount of anger, your quality of life improves. 


During this three-hour workshop, we will demonstrate to you that these hypoth- 
eses are true. We hope to provide you with an opportunity to experiment with 
some ways to: 

o Reduce the Occasions for Anger 

o Limit the Effect of Anger 

o Transform Anger into Compassion 


Maximum CLER: 3.50 Hours #1692 5 
3.50 General 
3.50 Mental Illness Awareness 
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viday, continued 


First Amendment & the 
U.S. Supreme Court 
presented by the Media & Communications Law Committee 
Friday, 2:00 p.m. - 4:00 p.m. 


Moderator: Thomas R. Julin 


Panelist: U.S. District Judge John Antoon, Il; U.S. District Judge Adalberto Jor- | 
dan; Third District Court of Appeal Chief Judge Emeritus Alan Schwartz, Profes- | 
sor Lili Levy; Professor Lyrissa Lidsky; Richard J. Ovelmen; Daniel P.S. Paul; and 


D. Patricia Wallace 


For years now this panel has taken an irreverent look at U.S. Supreme Court 
decisions of the prior term that interpret the First Amendment. On the docket this 
year are decisions that will decide whether a police officer can sell videos of him- 
self masturbating; Congress can charge slaughterhouses a buck a head to pro- 
mote the study of Mad Cow Disease; monumental carvings of the Ten Command- 
ments can be displayed on the capitol grounds of Texas and the Kentucky court- 
houses; and Johnnie Cochran can stop a former client from mentioning him in 
public. 


Maximum CLER: 2.00 Hours #1699 5 
2.00 General 


Professionalism, Ethics and Legal 
Malpractice: The Connection 


presented and sponsored by 


Florida 
LAWYERS 


Friday, 2:00 p.m. — 5:00 p.m. 


This seminar will examine Underwriting Standards applied to a Lawyers’ Profes- 


sional Liability Policy and coverage Exclusions contained in a Lawyers’ Profes- | 
sional Liability Policy; and, the close relationship of those Underwriting Standard | 


and Exclusions with relevant provisions of Chapter 4, Rules of Professional Con- 
duct. 


2:00 p.m. - 2:30 p.m. Administrative Announcements: Introduction 
William E. Loucks, President, Florida Lawyers Mutual 


2:30 p.m.-3:30p.m. Conflicts of Interest - Rule 4-1.7 Through 4-1.16: 
Underwriting Considerations and Coverage 


3:30 p.m. — 3:45 p.m. Break 
3:45 p.m. - 4:30 p.m. Other Underwriting/Risk Considerations 


4:30 p .m. -— 4:45 p.m. 
Decisions 
William E. Loucks, President, Florida Lawyers Mutual 


4:45 p.m. - 5:00 p.m. 


Professionalism and Its Influence on Underwriting 


Questions & Answers 


Maximum CLER: 3.00 Hours #1678 5 
3.00 General 3.00 Ethics 


Seminars 


Strategic Use of Online Factual 
Investigation for Cross-Examination 


presented by The Florida Bar and LexisNexis 
Saturday, 9:00 a.m. - 11:50 a.m. 
Speaker: Roger J. Dodd 


Learn what creative fact-finding can do for you, whether at the initial discovery 
phase, during depositions, or at trial. Roger Dodd, one of the eminent leaders in 
cross-examination and co-author of Cross-Examination; Science and Techniques, 
reveals how the power of online research databases can unleash factual informa- 


tion about experts, corporations, medical conditions and devices, opposing coun- 


sel, and much more. Get the facts in your case that your opponents won't expect 
and gain the competitive advantage. 


9:00 a.m. - 9:05 a.m. 
9:05 a.m. - 10:20 a.m. 
10:20 a.m. — 10:35 a.m. 
10:35 a.m. — 11:50 a.m. 


Introduction 
Facts Drive Cross-Examinations 
Break 


Strategy & Tactics of When to Use the “New” 
Facts 


Maximum CLER: 3.00 #3403 5 
3.00 General 


Maximum Certification: 1.50 


1.50 Business Litigation 1.50 Civil Trial 


A great supporter of The Florida Bar 
@ LexisNexis: 


Thank you for sponsoring the 


* Strategic Use of Online Factual Investigation for 
Cross-Examination 


¢ Cyber Connection 


Coming Soon 


The E Florida Bar Website 


Three clicks or less 


to all the information you need. 


www.FLORIDABAR.org 


visit booth 317 
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Schedule 


Wednesday, June 22 


Admiralty Law Committee 

Annual Meeting Committee 

Cyber Connection sponsored by LexisNexis 

Exhibitors’ Orientation 

Exhibitor/Sponsor Reception 

Family Law Section 

¢ Adoption/Juvenile Law/Special Needs of Children Committee 
ADR-Mediation, Arbitration and Collaborative Lawyering Committee 
Annual Awards Luncheon 

Bar/Bench Committee 

Child Support Ad Hoc Committee 

CLE Committee 


Ethics & Attorney Fees 

General Magistrate and Hearing Officers Committee 
Legislation Committee 

Litigation Support Committee 

Membership Committee 

Membership Reception 

Publications Committee 


Support Issues Committee 

Technology & Practice Management Committee 

Welcome Breakfast 

Florida Association of Magistrates and Child Support Hearing Officers 

Florida Lawyers Mutual Insurance Co. 

¢ Annual Meeting of Members 

* Board of Directors Meeting 

Florida State University Alumni Association Board of Directors 

Florida Supreme Court-Judicial Ethics Advisory Committee 

Hurricane Disaster Planning Before and After seminar presented by 
The Florida Bar Law Office Management Assistance Service (LOMAS) 

Intellectual Property and the Calculation of Damages Arising from Patent Infringement 
seminar presented & sponsored by Economic Forensics, LLC 

Judicial Independence Committee 

Law Related Education Committee 

Lawyers’ Marketplace 

Message Center sponsored by Upchurch Watson White & Max Mediation Group 

No More Talking Heads: How to Deliver Engaging Law Related Presentations presented by 
the Law Related Education Committee 

Practicing Ethics seminar presented by the Out of State Practitioners Division 

Reception and Dinner for Past, Present and Incoming Members of the Board of Governors and 
Past Presidents of The Florida Bar sponsored by Florida Lawyers Mutual Insurance Co. .0.........cccsesseseeseseseeneeneneeees 

Southern Legal Counsel, Inc.-Board Meeting 

The Florida Bar Information Desk 

The Florida Bar Registration Desk 

Young Lawyers Division Moot Court Competition 

Preliminary Rounds 

Reception 


Thursday, June 23 


A No-Brainer Approach to Increasing Your Profits presented by and sponsored by Pro Doc, Inc.—Session | 
A No-Brainer Approach to Increasing Your Profits presented by and sponsored by Pro Doc, Inc.—Session II 
Addressing Predatory Lending Abuse seminar presented by the Computer Law Committee of 

the Business Law Section 


| GUARD! ANS 


9:00 a.m.—12:00 p.m. 
4:30 p.m.— 5:30 p.m. 
2:00 p.m.— 5:00 p.m. 
10:00 a.m.—11:00 a.m. 
6:00 p.m.— 7:00 p.m. 


9:00 a.m.—11:00 a.m. 
9:00 a.m.—11:00 a.m. 
12:30 p.m.— 2:00 p.m. 
9:00 a.m.—11:00 a.m. 
9:00 a.m.—11:00 a.m. 
10:30 a.m.—12:30 p.m. 
10:30 a.m.—12:30 p.m. 
9:00 a.m.—11:00 a.m. 
10:30 a.m.—12:30 p.m. 
2:30 p.m.— 5:30 p.m. 
9:00 a.m.—11:00 a.m. 
9:00 a.m.—11:00 a.m. 
6:00 p.m.— 8:00 p.m. 
10:30 a.m.—12:30 p.m. 
10:30 a.m.—12:30 p.m. 
10:30 a.m.—12:30 p.m. 
10:30 a.m.—12:30 p.m. 
8:00 a.m.— 9:30 a.m. 
1:30 p.m.— 3:30 p.m. 


10:00 a.m.—11:00 a.m. 
8:00 a.m.— 1:00 p.m. 
2:00 p.m.— 4:00 p.m. 

10:00 a.m.—12:00 p.m. 


3:00 p.m.— 5:00 p.m. 


2:00 p.m.— 4:50 p.m. 
1:00 p.m.— 4:00 p.m. 
4:30 p.m.— 6:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 


2:00 p.m.— 4:00 p.m. 
2:00 p.m.— 4:00 p.m. 


6:30 p.m.—10:00 p.m. 
2:00 p.m.— 4:00 p.m. 
7:30 a.m.— 5:00 p.m. 
7:30 a.m.— 5:00 p.m. 


2:00 p.m.— 6:00 p.m. 
5:00 p.m.— 7:00 p.m. 


2:00 p.m.— 3:00 p.m. 
3:30 p.m.— 4:30 p.m. 


8:30 a.m.— 4:50 p.m. 


| 
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Schedule 


Thursday, June 23 


Administrative Law Section and Environmental & Land Use Law Section Reception 6:30 p.m.— 7:30 p.m. 
All Member Reception sponsored by Florida Lawyers Mutual Insurance Co. ..........:scssssessessesesesseeseseseestenssnseneseanenes 5:30 p.m.— 6:30 p.m. 
American College of Trial Lawyers 
* Dinner and Special Tribute to Henry Latimer presented jointly with The Florida Bar Foundation and The Florida Bar 6:00 p.m.— 9:00 p.m. 
* State Committee 2:00 p.m.— 5:00 p.m. 
Appellate Practice Section 
* Committees 8:30 a.m.-10:00 a.m. 
* Dessert Reception 9:00 p.m.-11:30 p.m. 
* Executive Council 10:00 a.m.—12:00 p.m. 
* Open Discussion with the Justices of The Florida Supreme Court and Final Round of Moot Court Competition 2:00 p.m.— 4:30 p.m. 
Barry University Dwayne O. Andreas School of Law Alumni & Friends Reception 6:30 p.m.— 7:30 p.m. 
Board of Legal Specialization & Education Reception 6:30 p.m.— 7:30 p.m. 
Business Law Section 
* Antitrust, Franchise & Trade Regulation Committee 1:30 p.m.— 3:45 p.m. 
Bankruptcy/UCC Committee 9:00 a.m.—12:00 p.m. 
* Business Litigation Committee 9:00 a.m.—12:00 p.m. 
¢ CLE, Membership, Legislative and Communications Committees 3:00 p.m.— 3:45 p.m. 
* Computer/Cyber Law Committee 1:30 p.m.— 3:45 p.m. 

Corporations, Securities and Financial Services Committee 1:30 p.m.- 3:45 p.m. 
* Executive Council 3:45 p.m.— 6:00 p.m. 
* Intellectual Property Committee 9:00 a.m.—12:00 p.m. 
* Luncheon 12:00 p.m.— 1:30 p.m. 
® Membership and Law Student Reception 6:30 p.m.— 8:00 p.m. 
* Special Committee | 2:30 p.m.— 3:45 p.m. 

State/Federal Court Liaison Committee 1:30 p.m.— 3:00 p.m. 
CLE Committee 9:00 a.m.—12:00 p.m. 
Collaborating with Forensic Accountants to Build a Better Case seminar presented and sponsored 

by Robert Half Legal 2:30 p.m.— 4:15 p.m. 
Committee Leadership Conference 11:30 a.m.-12:15 p.m. 
Criminal Law Section Reception 6:00 p.m.— 7:30 p.m. 
Cumberland School of Law Reception 6:30 p.m.— 7:30 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 6:30 p.m. 
Discovery Practice & Tools for Use in Combating Discovery Abuse Workshop presented by 

the Trial Lawyers Section 2:00 p.m.— 5:00 p.m. 
Environmental and Land Use Law Section 
* CLE Committee 2:00 p.m.— 3:30 p.m. 
i i 3:30 p.m.— 6:00 p.m. 
Reception : 
Equal Opportunities Law Section Reception 
Family Law Section-Executive Council 9:00 a.m.— 4:00 p.m. 
Federal Court Practice Committee 10:30 a.m.—12:30 p.m. 
Federal Judicial Roundtable 2005 2:30 p.m.— 5:30 p.m. 
Florida Association for Women Lawyers 
* Annual Membership Meeting 4:00 p.m.— 6:00 p.m. 
¢ “Swearing In” Reception 7:00 p.m.— 9:00 p.m. 
Florida Council of Bar Association Presidents 
* Committee Meeting 4:00 p.m.— 5:00 p.m. 
* Reception 6:00 p.m.— 7:00 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section 7:55 a.m.— 3:45 p.m. 
Florida Lawyers’ Legal Insurance Corporation 
* Annual Meeting of the Membership 2:00 p.m.— 3:30 p.m. 
* Board of Directors’ Meeting 3:45 p.m.— 6:00 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 
Florida State University College of Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Florida Supreme Court-Final Round of Moot Court Competition and Open Discussion with the Justices 2:00 p.m.— 4:30 p.m. 
Florida Supreme Court Historical Society 10:00 a.m.—12:00 p.m. 
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Schedule 


Thursday, June 23 


Health Law Section 
* Committee Meetings 1:30 p.m.— 3:30 p.m. 
¢ Executive Council 3:30 p.m.— 6:00 p.m. 
* Past Chairs Meeting & Luncheon 10:30 a.m.— 1:30 p.m. 
® Reception 6:00 p.m.— 7:15 p.m. 
It's Always About You: Retirement, Estate Planning and Tax Compliance Issues for Lawyers and 
Their Families seminar presented in the President’s Showcase by the Tax Section 2:00 p.m.— 6:20 p.m. 
Journal and News Editorial Board 10:30 a.m.—12:30 p.m. 
9:30 a.m.—12:00 p.m. 
Judicial Luncheon featuring Chief Justice Barbara J. Pariente and Dave Barry 12:30 p.m.— 2:00 p.m. 
Juvenile Court Rules Committee 9:00 a.m.— 1:00 p.m. 
Labor and Employment Law Section 
® Executive Council 5:00 p.m.— 6:30 p.m. 
* Reception 6:30 p.m.— 8:30 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 6:30 p.m. 
Legal Malpractice & Risk Management Panel seminar presented and sponsored by Thomson West 8:30 a.m.—11:30 a.m. 
Legal Services Plans-Participation, Practice Tips and Ethics seminar presented by 
the Prepaid Legal Services Committee and sponsored by Florida Lawyers’ Legal Insurance Corporation 8:00 a.m.—12:00 p.m. 
Masters Seminar on Professional Ethics 2005 presented by the Professional Ethics Committee 2:00 p.m.— 4:00 p.m. 
Masters Seminar on Professionalism 2005 presented by the Standing Committee on Professionalism 8:30 a.m.—11:30 a.m. 
Member Outreach Committee 10:30 a.m.—12:30 p.m. 
Mercer Law School Alumni Reception 6:30 p.m.— 7:30 p.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group 8:00 a.m.— 5:30 p.m. 
Nova Southeastern University Law Center All Member Reception 6:30 p.m.— 7:30 p.m. 
Ohio Northern University College of Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Past Presidents’ Advisory Council Breakfast 8:00 a.m.— 9:30 a.m. 
Practice Management & Development Section 
* Executive Council 2:00 p.m.— 5:00 p.m. 
¢ Walter Crumbley Award Luncheon 12:30 p.m.— 2:00 p.m. 
Professional Ethics Committee 9:00 a.m.—12:00 p.m. 
“Quality of Your Life Is About To Change” Reception sponsored by the Quality of Life & Career Committee 7:30 p.m.— 8:30 p.m. 
Refreshment Center sponsored by Thomson West 8:00 a.m.— 3:30 p.m. 
Rules of Judicial Administration Committee 2:00 p.m.— 6:00 p.m. 
Special Commission on Lawyer Regulation 2:00 p.m.— 5:00 p.m. 
Stetson University College of Law Alumni & Friends Reception 6:00 p.m.— 7:30 p.m. 
Student Education and Admissions to the Bar Committee 10:30 a.m.—12:30 p.m. 
St. John’s University School of Law—Dean’s Reception 7:00 p.m.— 8:30 p.m. 
St. Thomas University Law School Reception 6:30 p.m.— 8:00 p.m. 
The Florida Bar Foundation 
¢ Administration of Justice Grant Committee 10:00 a.m.—12:00 p.m. 
* Board of Directors Meeting 2:00 p.m.— 5:00 p.m. 
* Committee Meeting 10:00 a.m.—12:00 p.m. 
* 29th Annual Dinner and Special Tribute to Henry Latimer presented jointly with The Florida Bar and 
the American College of Trial Lawyers 6:00 p.m.— 9:00 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
University of Florida Levin College of Law Alumni Reception 6:30 p.m.— 8:00 p.m. 
University of Miami Law Alumni Reception 6:00 p.m.— 7:00 p.m. 
UPL, Standing Committee on 10:00 a.m.—12:30 p.m. 
Voluntary Bar Liaison Committee 2:00 p.m.— 4:00 p.m. 
Young Lawyers Division 
* Board of Governors 10:00 a.m.— 2:00 p.m. 
Moot Court Competition Final Round and Open Discussion with the Justices of The Florida Supreme Court 2:00 p.m.- 4:30 p.m. 
Moot Court Competition—Semi Final Rounds 8:30 a.m.—11:30 a.m. 
New Board Member Orientation 8:00 a.m.—10:00 a.m. 
Past Presidents’ Reception and Dinner (off property: Wolfgang Puck) 8:00 p.m.—11:00 p.m. 
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> MOCRACY 


Friday, June 24 


Administrative Law Section—Executive Council/Annual Meeting 10:30 a.m.-12:30 p.m. 
Advertising, Standing Committee on 9:30 a.m.—12:00 p.m. 
Animal Law Committee 4:30 p.m.— 6:00 p.m. 
Animal Law Issues Affecting Florida Practitioners seminar presented by the Animal Law Committee 8:00 a.m.— 5:00 p.m. 
Appellate Court Rules Committee 8:30 a.m.—11:00 a.m. 
Aviation Law Certification Committee 8:00 a.m.—10:30 a.m. 
Aviation Law Committee 2:30 p.m.— 5:30 p.m. 
Board of Legal Specialization and Education 8:00 a.m.— 5:00 p.m. 
City, County and Local Government Law Section-Executive Council 9:30 a.m.-12:30 p.m. 
Civil Procedure Rules Committee 9:00 a.m.—12:00 p.m. 
Clients’ Security Fund Committee 9:00 a.m.— 3:00 p.m. 
Code & Rules of Evidence Committee 2:00 p.m.— 4:00 p.m. 
Commission on Professionalism—Subcommittees 10:30 a.m.—12:00 p.m. 
Construction law Certification Committee 10:30 a.m.—12:30 p.m. 
Consumer Protection Law Committee 1:00 p.m.— 3:00 p.m. 
Criminal Law Section 
* Executive Council 9:00 a.m.—12:00 p.m. 
* Selig !. Goldin Awards Luncheon 12:00 p.m.— 2:00 p.m. 
Criminal Procedure Rules Committee 2:00 p.m.— 4:00 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 4:30 p.m. 
Education Law Committee 1:00 p.m.— 5:00 p.m. 
Elder Law Section 
* Executive Council 9:00 a.m.-12:00 p.m. 
12:30 p.m.— 2:00 p.m. 
2:30 p.m.— 4:00 p.m. 
8:30 a.m.—12:00 p.m. 
Equal Opportunities Law Section 
* Equal Opportunities Law Section, VHFCNBA and FAWL Luncheon 12:30 p.m.— 2:00 p.m. 
* Executive Council 9:00 a.m.—12:00 p.m. 
Family Law Rules Committee 9:00 a.m.— 1:00 p.m. 
First Amendment and the U.S. Supreme Court seminar presented by the Media & Communications 
Law Committee 2:00 p.m.— 4:00 p.m. 
Florida Association for Women Lawyers 
* Breakfast 8:30 a.m.-10:00 a.m. 
* FAWL, Equal Opportunities Law Section and VHFCNBA Luncheon 12:30 p.m.— 2:00 p.m. 
Florida Council of Bar Executives 9:00 a.m.— 1:00 p.m. 
General Assembly 10:00 a.m.—12:00 p.m. 
General Practice, Solo and Small Firm Section 
* Executive Council 2:00 p.m.— 5:00 p.m. 
* Executive Council Working Lunch 12:30 p.m.— 2:00 p.m. 
* Tradition of Excellence Award Reception 6:30 p.m.— 7:30 p.m. 
Government Lawyers Section 
* Executive Council 2:00 p.m.— 4:00 p.m. 
* Reception 6:00 p.m.— 7:30 p.m. 
Health Care Provider Issues seminar presented by the Health Law Section 8:00 a.m.—12:30 p.m. 
International Law Section 
* Committee Meetings 9:00 a.m.— 2:00 p.m. 
7:00 p.m.—10:00 p.m. 
1:30 p.m.— 2:30 p.m. 
Executive Council 2:30 p.m.— 5:30 p.m. 
ILAC Committee 11:00 a.m.-12:00 p.m. 
ILAC Luncheon 12:00 p.m.— 1:30 p.m. 
Legislative Committee 
* Reception 6:00 p.m.— 7:00 p.m. 
Judicial Nominating Procedures Committee 8:00 a.m.—10:00 a.m. 
Labor and Employment Law Certification Committee 1:00 p.m.— 3:00 p.m. 
Lawyer Referral Service Committee 2:00 p.m.— 5:00 p.m. 
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Schedule 


Friday, June 24 

Lawyers’ Marketplace 8:00 a.m.— 4:30 p.m. 

Legal Needs of Children Committee 8:00 a.m.-10:00 a.m. 
8:00 a.m.-10:00 a.m. 


+ 


GUARD 


Maximizing Your Trial Effectiveness with Technology That Is Already on Your Desk, 

presented by the Family Law Section 8:30 a.m.—12:30 p.m. 
Media & Communications Law Committee 4:30 p.m.— 6:00 p.m. 
Member Benefits Committee 8:00 a.m.—10:00 a.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group 8:00 a.m.— 4:30 p.m. 
Military Affairs Committee 2:00 p.m.— 4:00 p.m. 
Out-of-State Practitioners Division 
* Executive Council 4:30 p.m.— 6:00 p.m. 
* Reception 6:00 p.m.- 7:30 p.m. 
Prepaid Legal Services Committee 8:00 a.m.-10:00 a.m. 
Probate Rules Committee 2:00 p.m.- 6:00 p.m. 
Professionalism, Ethics and Legal Malpractice: The Connection seminar presented and sponsored by 

Professionalism, Standing Committee on 2:00 p.m.— 4:00 p.m. 
Public Interest Law Section 
¢ Annual Luncheon 11:30 a.m.— 1:30 p.m. 
Civil Rights Committee 9:00 a.m.-10:30 a.m. 
Delivery of Legal Service Committee 9:00 a.m.-10:30 a.m. 
Disability Law Committee 9:00 a.m.—10:30 a.m. 
Executive Council 6:00 p.m.- 8:30 p.m. 
Family Preservation Committee 9:00 a.m.—10:30 a.m. 
Legal Needs of Children 9:00 a.m.—10:30 a.m. 
Legislation Committee 10:30 a.m.-11:30 a.m. 
The Homeless Ad Hoc Committee 9:00 a.m.-10:30 a.m. 
¢ 1st Amendment Law Committee 9:00 a.m.-10:30 a.m. 
Quality of Life/Career Committee 2:00 p.m.- 4:00 p.m. 
Refreshment Center sponsored by Thomson West 8:00 a.m.— 3:30 p.m. 
Relations with CPA’s Committee 10:30 a.m.—12:30 p.m. 
Sinbad “Off the Wall” Friday Night Dinner/Show sponsored by the Young Lawyers Division and Thomson West.... 8:00 p.m.-11:00 p.m. 
Small Claims Rules Committee 10:30 a.m.—12:30 p.m. 
The Cow in the Parking Lot: Transforming Anger to Improve Your Practice presented by 

the Quality of Life & Career Committee 9:30 a.m.-12:30 p.m. 
The Cyber Tool Kit: What Every Practitioner Needs to Know seminar presented by 

the Computer Law Committee of the Business Law Section 8:00 a.m.-12:00 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 4:30 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 4:30 p.m. 
“The New Court Is Here!”: Unified Family Court’s Holistic Approach seminar presented in 

the President’s Showcase by the Public Interest Law Section and the Family Law Section 2:00 p.m.— 5:20 p.m. 
Traffic Court Rules Committee 2:00 p.m.— 4:00 p.m. 
Trial Lawyers Section 
* Chester Bedell Memorial Luncheon 12:00 p.m.— 2:00 p.m. 
* Executive Council 2:30 p.m.— 5:30 p.m. 
Virgil Hawkins Florida Chapter National Bar Association, FAWL, and 

Equal Opportunities Law Section Luncheon 12:30 p.m.— 2:00 p.m. 
50-Year Members & Awards Luncheon presented by the Young Lawyers Division 12:30 p.m.— 2:00 p.m. 


Saturday, June 25 


Council of Sections 9:00 a.m.-12:00 p.m. 
Health Law Certification Committee 9:00 a.m.— 2:00 p.m. 
Strategic Use of Online Factual Investigation for Cross-Examination seminar sponsored by 

The Florida Bar and LexisNexis 9:00 a.m.—12:00 p.m. 
The Florida Bar Registration Desk/Information Desk 8:00 a.m.-10:00 a.m. 
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Last date for mailing registrations to Tallahassee 
is 6/6/05 


Ali tickets must be picked up on-site at The Florida 
Bar registration desk in Grand Vil 


$225 Early Bird Registration Fee 
(postmarked by 6/3/05) 


$300 Regular & On-Site Registration Fee 
(postmarked 6/4/05 or after) 


Register online at www.flabar.org 


Registrations received by “FAX” must be paid by 
credit card (Fax Number: 850/561-5612). 


Telephone registrations cannot be processed. 


Full annual meeting registration fee will entitle you to: 

¢ Receive convention tote bag 

¢ Attend seminars Wednesday - Saturday. Only one 
seminar per timeframe can be selected. Registration 
fee is not transferable to any other seminar location. 
Other registration fees are not applicable to annual 
meeting seminars. 
Accrue certification/CLE credit for seminars 
attended 


Be eligible for special prize drawings 
Receive two free drink tickets for All Member 
Reception 
¢ Enjoy Continental Breakfast — Thursday & Friday 
¢ Hear Discussion with the Florida Supreme Court 
¢ Receive Annual Meeting T-shirt (one per registrant) 
¢ Receive Annual Meeting Lapel Pin (one per registrant) 


Payment of a registration fee is not required to: 

¢ Attend section/committee meetings, the General 
Assembly or the Lawyers’ Marketplace 

¢ Purchase tickets (two per event) 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Total refund if written request is postmarked or faxed 
on or before 6/3/05 
Refund of registration fee less $50 if postmarked or 
faxed 6/4/05 - 6/17/05 
No refund for requests postmarked or faxed on or 
after 6/17/05 


Ticket requests: 
¢ No on-site cancellations 
¢ No refunds postmarked after 6/6/05 


No telephone cancellations can be accepted 


Wear the pin! 
Buy the plate! 


FLORIDA 


AKIDS 


Kids Deserve 


100% of proceeds will provide legal 
assistance to needy Florida children. 


Go to www.flabar.org for purchase information. 


for sponsoring 


Annual Meeting T-shirts 


Florida 
LAWYERS 


Insurance Compan 
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Register online at www.flabar.org 


Instructions: Please read registration information on page 20 before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 


DO NOT MAIL after June 6, 2005 


Registration Information 


Florida Bar # (Required) 


First Name 


Last Name 


Name on name badge 


Mailing Address 


Suite/Apt. 


City State 


Zip Code 


(Area Code) Telephone Number ( 


(Area Code) Fax Number ( ) 


Spouse/Guest Name 


Last Name 


Name on name badge 


City State 


; If you have special needs addressed by 
CS the Americans with Disabilities Act, please 
call Ricky Libbert at (850) 561-5613. 


In case of emergency 


Name 


Day Telephone 


Evening Telephone 


. Full registration fee required to attend 
Seminars seminar(s). Please select one seminar 
per timeframe. (See next page for reg- 

istration fee information 


Wednesday, June 22 


Q) 600 No More Talking Heads: How to Deliver Engaging Law 
Related Presentations (2:00-4:00) 


Intellectual Property and the Calculation of Damages 
Arising from Patent Infringement (2:00-4:50) 


Hurricane Disaster Planning — Before and After (3:00-5:00) 
Practicing Ethics (2:00-4:00) 


QO 601 


602 
Q 603 


Thursday, June 23 
700 Florida Law Update (7:55-3:45) 
() 701 Legal Services Plans — Participation, Practice Tips and 
Ethics (8:00-12:00) 
702 Addressing Predatory Lending Abuse (8:30-4:50) 
703 Legal Malpractice & Risk Management Panel (8:30-11:30) 
704 Masters Seminar on Professionalism 2005 (8:30-11:30) 
705 ANo-Brainer Approach to Increasing Your Profits 
(2:00-3:00) 
706 Masters Seminar on Professional Ethics 2005 (2:00-4:00) 
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and its progeny is of special impor- 
tance to professional corporations 
who wish to provide insurance cov- 
erage to their highly compensated 
professional employees, whose value 
will escape the ravages of ERISA. 
Given the current state of the law, 
it is impossible to provide group in- 
surance benefits to regular employ- 
ees that will not be subject to ERISA 
preemption. Furthermore, it is prob- 
ably not feasible to attempt to pro- 
vide life and health coverage even 
to professional employees on an in- 
dividual rather than a plan basis. 
However, disability insurance is of 
special importance to professional 
employees, and the relative ease of 
providing disability coverage in a 
manner that avoids creation of an 
ERISA plan, and hence preemption 
of claims of bad-faith claim denial, 
makes it worthwhile to structure 
the provision of such coverage in a 
way that avoids ERISA. 

The key to providing ERISA-ex- 
empt disability coverage is to avoid 
creating a “plan.” This can be accom- 
plished, at least for professional 
employees, by employing them un- 
der individually negotiated con- 
tracts for limited terms (one-year 
contracts are ideal, since this period 
coincides with the typical policy pe- 
riod for disability insurance), pur- 
suant to which the employer agrees 
to pay the individual employee’s 
premium for an agreed amount of 
coverage during the term of the em- 
ployment contract. The employee 
should procure his or her own cov- 
erage, although the employer can 
refer the employee to an agent to 
assist the employee in obtaining 
coverage, and the employer can ne- 
gotiate with the insurance company 
to obtain a premium discount un- 
der a list bill. 

What is important is that the 
employer does not incur any long- 
term obligation for coverage and 
does not need to institute any ongo- 
ing administrative scheme to fulfill 
any such obligation; its only obliga- 
tion is, pursuant to any individual 
employment agreement, to pay the 
current year’s premiums for that 
employee’s disability insurance. 
When the firm writes a check to the 
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When the firm 
writes a check to 
the insurer for 
the premium due 
on a particular 
employee's disability 
insurance, its 
obligation to the 
employee is fully 
Satisfied. 


insurer for the premium due on a 
particular employee’s disability in- 
surance, its obligation to the em- 
ployee is fully satisfied. Therefore, 
no need exists for the firm to create 
any kind of ongoing administrative 
plan or scheme; it has only to write 
a check for the current premium on 
its current assets, and it has no fur- 
ther obligation to anyone. The insur- 
ance company has no administra- 
tive role, and no obligation except 
to maintain the existing insurance 
in force for so long as the premiums 
are paid; if the employer ceases to 
pay premiums, the employee can 
keep coverage in force by paying his 
or her own premiums. This obliga- 
tion exists pursuant to the contract 
of insurance between the insurer 
and the employee, not pursuant to 
any agreement between the insurer 
and the employer. 

Under such an arrangement, the 
individual employment contracts 
are the only documents from which 
any sense of the firm’s obligations 
to individual employees can be de- 
termined. The firm’s obligations are 
limited, during the term of any in- 
dividual contract, to writing a check 
from current funds for the annual 
premium on that employee’s disabil- 
ity insurance. At any time the firm 
could decide not to pay disability 
insurance premiums for future 
years, and the professional em- 
ployee would have no option but to 
pay future premiums personally or 


to allow the coverage to lapse. All 
the firm need do to fulfill its obliga- 
tions under such an employment 
agreement is to write a check for the 
premiums due for the current year’s 
coverage. As the Supreme Court 
stated in Fort Halifax, this “hardly 
constitutes the operation of a ben- 
efit plan.”* 

It is noteworthy that this rule has 
been applied also to group policies.** 
Even in such a case, the policy by 
itself does not provide sufficient evi- 
dence of the creation of an ongoing 
administrative scheme to support 
ERISA preemption. The company 
never undertakes any long-term 
obligation to provide disability in- 
surance to anyone, and it never cre- 
ates or needs to create any ongoing 
administrative scheme regarding 
such insurance. The courts have con- 
cluded in such cases that the em- 
ployers’ payment of disability insur- 
ance premiums did not constitute an 
employee benefit plan within the 
meaning of ERISA, and therefore 
that ERISA did not preempt the 
state law claims asserted in the ac- 
tion. 

Where an insurance company 
faces the possibility of state statu- 
tory and common law remedies for 
bad faith claim handling, it has a 
far greater incentive to act in good 
faith than where it is subject only 
to the ERISA contract remedy. In- 
deed, under ERISA the insurance 
company has no incentive to act in 
good faith, because the worst fate it 
faces is a judgment for the amount 
it should have paid in the beginning, 
with the possibility of attorneys’ fees 
added. Under ERISA, therefore, in- 
surance companies are positively 
encouraged to act out of self-inter- 
est and against the interests of their 
insureds. It is unlikely that Con- 
gress intended such a perverse re- 
sult in enacting ERISA. Employers 
who require the critical skills of 
their professional employees can 
protect themselves and their em- 
ployees against disincentives to in- 
surer good faith by negotiating in- 
dividually with those professional 
employees for individual disability 
coverage on a basis that does not 
create long-term obligations or on- 
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going administrative schemes. 


Former Employees— 
Conversion of Group 
Policy to Individual Policy 

Whatever the disadvantages to 
covered employees, it must be ac- 
knowledged that most insurance 
policies provided by employers to 
employees are governed by ERISA, 
and actions against insurers for fail- 
ure to pay policy benefits are lim- 
ited to the scant ERISA remedies. 
This is true for so long as the em- 
ployment relationship exists. How- 
ever, there are many cases in which 
coverage continues after termina- 
tion of the employment relationship, 
whether by dissolution of the firm 
or by the resignation or firing of an 
employee. In most if not all such 
situations, where the former em- 
ployee maintains coverage after the 
employment relationship ceases, 
ERISA does not apply, and the 
former employee can maintain an 
action under state law for the insur- 
ance company’s wrongful denial of 
policy benefits. 

There are few cases addressing 
the question of whether ERISA cov- 
erage continues to exist after the 
sponsoring company goes out of 
business. However, and not surpris- 
ingly, the few cases in point all hold 
that, when a company goes out of 
business and a former employee con- 
tinues formerly company-sponsored 
insurance coverage by individual pay- 
ments, the subsequent insurance cov- 
erage is not governed by ERISA, and 
any claims under such coverage are 
not preempted by ERISA. 

In both Waks v. Empire Blue 
Cross/Blue Shield, 263 F.3d 872 
(9th Cir. 2001), and Christie v. Stan- 
dard Insurance Co., 2002 WL 
31505648 (N.D. Cal. 2002), former 
employees filed state law claims 
against their insurers for refusal to 
pay claims under policies that had 
been originally issued under em- 
ployer group plans and had been con- 
verted to individual policies after the 
employer went out of business. In both 


the court said in Waks: 


[I]n this case ERISA preemption would 
be an absurd result because there is no 
ERISA plan and no administrator. SCS 
[the former employer] ceased operations 
years ago, and the ERISA plan was ter- 
minated at that time. State law there- 
fore cannot impose any conflicting re- 
quirements on any employer or ERISA 
plan administrator.” 


This result would seem obvious; 
yet insurance companies frequently 
invoke a “once ERISA, always 


ERISA’ mantra in support of the 
proposition that any person whose 
insurance coverage was ever gov- 
erned by ERISA can never thereaf- 
ter escape ERISA coverage and pre- 
emption, notwithstanding changes 
in employment or in any other cir- 
cumstances. This formula is trace- 
able to a single district court deci- 
sion, Stern v. Provident Life & 
Accident Insurance Co., 2003 WL 
22967253 (M.D. Fla. 2003), whose 
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cases the courts held that the state 
law claims arising under the con- 
verted policies were not governed by 
ERISA and were not preempted. As 
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actual holding does not support 
the proposition, although the court 
did use the “once ERISA, always 
ERISA” phrase in its opinion. 

Stern involved a claim made by 
a current employee under a policy 
that was originally purchased 
through the employer. At first the 
employer paid the premiums; later, 
it was changed to a voluntary em- 
ployee-paid program. The district 
judge held that it was not a pro- 
gram “maintained” by the em- 
ployer after employees began to 
pay the premiums, but because it 
was initially “created” by the em- 
ployer, it continued to be covered 
by ERISA after its status changed 
to employee-paid. It was on this 
basis that the Stern court coined 
the “once ERISA, always ERISA” 
phrase, which insurance compa- 
nies have since attempted to uni- 
versalize. 

On the facts as stated in the opin- 
ion, Stern is simply wrong, and no 
other decision by any court is in ac- 
cord with it. In treating the “created 
or maintained” language of ERISA 
with a dead-handed literalism, the 
Stern court ignored the Labor 
Department’s safe harbor regula- 
tion, which clearly exempts from 
ERISA coverage a plan under which 
even current employees pay for their 
own insurance coverage which they 
voluntarily maintain. Properly 
speaking, the employee-paid pro- 
gram was a different and separate 
“plan” from the earlier employer- 
paid program, and the court should 
have recognized this. 

Perhaps more importantly, in 
terms of its precedential value, 
Stern did not involve a termination 
of the employment relationship; Dr. 
Stern was still an employee of Ra- 
diology Associates when he made 
his claim. Far more common than a 
change in the terms of a plan under 
which insurance coverage formerly 
paid by the employer becomes em- 
ployee-paid is the situation where 
an employee resigns or is dis- 
charged, and following the termina- 
tion of the employment relationship 
converts his or her former group 
policy into an individual personally 
paid policy. Every case that has con- 
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sidered this situation has held that, 
upon conversion, the former 
employee’s individually paid cover- 
age is exempt from ERISA preemp- 
tion. *° 

Glass v. United of Omaha Life In- 
surance Co., 33 F.3d 1341 (11th Cir. 
1994), on which Stern relied, does 
not support “once ERISA, always 
ERISA.” Glass involved a life insur- 
ance claim made by former em- 
ployee Hostetter’s personal repre- 
sentative against a policy issued 
pursuant to an admitted ERISA 
plan under an agreement entered 
into between Silk Greenhouse, Inc., 
and United of Omaha. When 
Hostetter was discharged in June 
1990 (because of inability to work 
as a result of AIDS), he converted 
his group life policy (paid for by the 
employer) to a different group life 
policy (specifically provided for un- 
der the Silk Greenhouse/United of 
Omaha agreement and for which 
only members of the basic ERISA 
plan were eligible) covering former 
Silk Greenhouse employees. The 
court of appeals held that the con- 
version to another group life policy 
did not preclude ERISA’s applica- 
tion, since both policies were spon- 
sored by the employer. It specifically 
avoided expressing an opinion on 
what result would have followed if 
Hostetter had converted to an indi- 
vidual policy. 

In reaching its holding, the court 
of appeals found it necessary to ad- 
dress Mimbs v. Commercial Life In- 
surance Co., 818 F. Supp. 1556 (S.D. 
Ga. 1993), which had held squarely 
that a claim arising under an indi- 
vidual policy, which had been con- 
verted from a group policy after ter- 
mination of employment and on 
which the former employee paid the 
premiums, was not covered by 
ERISA. The court went to great 
lengths to avoid criticizing Mimbs, 
pointing out especially that the con- 
version in the case at hand “did not 
actually create an individual 
policy”?’ but merely changed 
Hostetter’s coverage from one 
ERISA-governed group policy to 
another. It therefore expressly 
avoided ruling on whether an indi- 
vidual policy that is converted from 


an ERISA group policy after termi- 
nation of employment is covered by 
ERISA. The 11th Circuit has still 
not expressly ruled on the point, but 
the district courts within the 11th 
Circuit are unanimous in reading 
Glass as not extending ERISA cov- 
erage to conversion policies, and in 
holding that such policies are not 
covered by ERISA.” 

The fact that the original ERISA 
plan may have governed the 
insured’s right to convert from a 
group to an individual policy on ter- 
mination of employment does not 
implicate ERISA. Most if not all of 
the conversion policies in the cases 
cited above were converted pursu- 
ant to the terms of an ERISA plan. 
What is significant is that, after the 
conversion, the former employee 
was paying for his or her own cover- 
age, and the former employer had 
no participation in it. 

It is clear, therefore, that the 
overwhelming weight of authority 
is that the conversion of an ERISA 
group policy to an individual policy 
after the termination of employ- 
ment does not result in continuing 
ERISA application, and that a 
claim arising under the “converted” 
individual policy is not governed or 
preempted by ERISA. There is no 
justification in fact, in logic, or in 
law for the “once ERISA, always 
ERISA” position now typically as- 
serted by insurance companies, i.e., 
if insurance coverage was ever sub- 
jected to ERISA coverage, it re- 
mains forever subject to ERISA, no 
matter what factual changes may 
occur in the insurance or employ- 
ment relationship. 


Conclusion 

ERISA is an outstanding example 
of the operation of the law of un- 
intended consequences. The impe- 
tus for its enactment was the fact 
that many employee pension 
plans were underfunded, leaving 
employees without security under 
employer-provided pensions. The 
core of the original proposal con- 
sisted of reporting, disclosure, and 
funding requirements to protect 
employees’ pension rights. The 
preemption clause was included to 
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make it easier for multistate em- 
ployers to comply with those re- 
quirements and to avoid being 
subjected to a multiplicity of regu- 
latory schemes governing their 
pension programs. Coverage of 
employee welfare benefit plans, 
i.e., employer-sponsored programs 
providing life, health, and disabil- 
ity insurance policies to employ- 
ees, was added to the basic law as 
an afterthought, with little or no 
consideration of the long-term ef- 
fect of ERISA on the rights of in- 
sured employees to have their 
claims handled fairly and in good 
faith by their insurance compa- 
nies; it seemed like a good idea at 
the time. 

Contrary to the intent of 
ERISA’s sponsors, the extension of 
the act to employees’ insurance 
policies, combined with an unnec- 
essary judicial interpretation of 
the preemption clause, has re- 
sulted in a severe erosion of the 
rights and remedies of insured 
employees against their insurance 
companies in connection with the 
handling of their claims. In the 
case of insurance policies deemed 
to be covered by ERISA, it has al- 
lowed insurance companies to en- 
gage in unfair and bad faith 
claims denial with virtual impu- 
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nity. For most employees, only an 
amendment to ERISA can restore 
their rights. Fortunately, however, 
the present scope of ERISA pre- 
emption is not as broad as insur- 
ance companies argue. It remains 
possible for small employers and 
professional corporations to pro- 
vide some insurance coverage (es- 
pecially disability) to their employ- 
ees without causing them to lose 
the remedies they would have un- 
der state law if they bought the 
policies themselves. O 
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Dividends Received From Foreign Corporations— 
Recent Developments Change the Landscape 


by Jeffrey L. Rubinger and William B. Sherman 


he American Jobs Cre- 

ation Act of 2004 (the 

“2004 Act”)! has been 

called “the most signifi- 
cant tax law reform since 1986.” 
One of the provisions of the 2004 
Act that has received a significant 
amount of attention is new §965 of 
the Code.’ Under §965, a U.S. cor- 
porate shareholder‘ of a controlled 
foreign corporation (CFC)° can elect 
to deduct 85 percent of the cash 
dividends received from such CFC 
during the taxable year,* resulting 
in an effective corporate income tax 
rate of just 5.25 percent.’ 

The benefits available under 
§965, however, appear to be limited 
to C corporations.® Therefore, indi- 
vidual U.S. shareholders that own 
CFCs directly, or through flow- 
through entities, will not be able to 
take advantage of the favorable 
one-time tax benefit. Other recent 
developments, however, while they 
may not be receiving as much at- 
tention as §965, are significant in 
the context of repatriating foreign 
earnings to the U.S. at the reduced 
15-percent rate applicable to indi- 
vidual shareholders, which was en- 
acted as part of the Jobs and 
Growth Tax Reconciliation Relief 
Act of 2003 (the “2003 Act”). Spe- 
cifically, under the 2004 Act, the 
foreign personal holding company 
(FPHC) rules and the foreign in- 
vestment company (FIC) rules are 
eliminated from the Code, effective 
for tax years beginning after De- 
cember 31, 2004. In Notice 2004- 
70,° the IRS clarified that deemed 
income inclusions under §951(a)(1) 
are not treated as “dividends” un- 
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der the Code and therefore cannot 
be taxed as “qualified dividend in- 
come” under §1(h)(11). Finally, un- 
der the 2004 Act, the foreign base 
company shipping rules, a category 
of subpart F income, will be elimi- 
nated from the Code beginning af- 
ter December 31, 2004. This article 
will explore these recent develop- 
ments and examine how they affect 
the ability of U.S. taxpayers to con- 
vert nonqualified dividend income 
into qualified dividend income. 


The 2003 Act in General 

The 2003 Act was enacted on May 
28, 2003. One of the most signifi- 
cant aspects of the 2003 Act is the 
addition of §1(h)(11) to the Code, 
which provides for a 15-percent 
maximum tax rate on “qualified 
dividend income” received by indi- 
viduals and other taxpayers subject 
to tax under §1.'° Section 1(h)(11) 


accomplishes this result by taxing 
qualified dividend income at the 
same rate as long-term capital 
gains. 

To be eligible for this reduced 
rate, the dividends must be received 
from either a domestic corporation 
or a qualified foreign corporation 
(QFC). A QFC is defined as any for- 
eign corporation that is 1) incorpo- 
rated in a possession of the U.S., or 
2) eligible for benefits of a compre- 
hensive income tax treaty with the 
U.S. which the Secretary of Trea- 
sury determines is satisfactory for 
this purpose and which contains an 
exchange of information provision 
(the “treaty test”). Also, if a foreign 
corporation’s stock is readily trad- 
able on an established securities 
market in the U.S. (for example, as 
American Depositary Receipts or 
ADRs), the foreign corporation will 
be treated as a QFC with respect to 
dividends on that stock. 

In Notice 2003-69,'! the IRS pub- 
lished a list of jurisdictions that 
have concluded with the U.S. “sat- 
isfactory comprehensive” income 
tax treaties which contain an ex- 
change of information provision. 
Excluded from this list are the clas- 
sic tax haven jurisdictions, such as 
the Cayman Islands, the British 
Virgin Islands, the Bahamas, and 
so forth, given that these countries 
do not have comprehensive income 
tax treaties with the U.S. Also, four 
jurisdictions that have concluded 
income tax treaties with the U.S. 
but that specifically do not satisfy 
these requirements are Bermuda, 
the Netherlands Antilles, the 
former Soviet Union, and Barbados. 
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Accordingly, any dividends received 
by a company organized in one of 
these jurisdictions will be ineligible 
for the 15-percent tax rate.” 

Before the 2004 Act, even if a for- 
eign corporation was organized in a 
qualified foreign jurisdiction, any 
dividend received from that corpo- 
ration would not be treated as quali- 
fied dividend income if the corpora- 
tion was a FPHC," a FIC," ora 
passive foreign investment company 
(PFIC), for the current year or the 
preceding tax year. As noted above, 
the 2004 Act eliminated FPHCs and 
FICs from the Code, effective for tax 
years beginning after December 31, 
2004. Accordingly, beginning in 
2005, if a foreign corporation is or- 
ganized in a qualified foreign juris- 
diction any dividends paid by such 
corporation to a U.S. shareholder 
will be eligible for the 15-percent tax 
rate, so long as the corporation is 
not characterized as a PFIC, either 
for the current year or the prior tax- 
able year. It no longer will be neces- 
sary to determine whether the for- 
eign corporation is also a FPHC or 
a FIC. 

A foreign corporation will be clas- 
sified as a PFIC if it satisfies an in- 
come test or an asset test. Under the 
income test, a foreign corporation 
will be characterized as a PFIC if 
75 percent or more of its gross in- 
come for the tax year consists of 
“passive income.” Under the asset 
test, a foreign corporation will be 
characterized as a PFIC if the aver- 
age percentage of its assets during 
the tax year that produce passive 
income or that are held for the pro- 
duction of passive income is at least 
50 percent. 

Noticeably absent from the list of 
QFCs that are ineligible to pay 
qualified dividends are controlled 
foreign corporations (CFC). Briefly, 
a CFC is a foreign corporation that 
is more than 50 percent owned by 
10 percent U.S. shareholders." If a 
foreign corporation is classified as 
a CFC, any subpart F income it 
earns will be subject to current U.S. 
federal income tax by the 
corporation’s direct or indirect U.S. 
shareholders, regardless of whether 
the income actually is distributed.'® 


The significance of a CFC being 
eligible to pay qualified dividend 
income, but not a PFIC, is that if a 
foreign corporation is characterized 
as both a CFC and a PFIC for the 
current tax year, it will not be 
treated as a PFIC for those U.S. 
shareholders who own 10 percent or 
more of the voting stock of the for- 
eign corporation.'’ Accordingly, any 
dividends received from such as cor- 
poration will be eligible for the 15- 
percent tax rate, at least for those 
U.S. shareholders who own 10 per- 
cent or more of the QFC’s voting 
stock. 

Notably, the coordination provi- 
sions between the CFC and FPHC 
rules did not similarly cause a 
FPHC that was also a CFC to be 
characterized only as a CFC. Thus, 
prior to the 2004 Act, a CFC that 
was also a FPHC could not pay 
qualifying dividends, whereas a 
CFC that was also a PFIC, but not 
a FPHC could do so. This was con- 
firmed by the IRS in Notice 2004- 


70. Therefore, the repeal of the 
FPHC provisions by the 2004 Act 
may be significant if at least 60 per- 
cent (which was the amount that 
would cause a corporation to be con- 
sidered a FPHC, if other require- 
ments were satisfied), but less than 
100 percent, of the foreign 
corporation’s income is passive in- 
come, because now, the foreign 
corporation’s active income will be 
eligible for the 15-percent tax rate, 
whereas before none of the foreign 
corporation’s income was eligible for 
the 15-percent tax rate, even if only 
60 percent of its income was consid- 
ered passive income. 

Furthermore, a foreign corpora- 
tion that was a FPHC in 2003 or 
2004 could not distribute as a quali- 
fying dividend its earnings and prof- 
its that were previously accumu- 
lated in years in which it was not a 
FPHC. For tax years beginning af- 
ter 2004, however, this will no longer 
be an impediment to the distribu- 
tion of such accumulated earnings 
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and profits as qualifying dividends. 


Ability to Use Holding 
Companies Under 2003 Act 

As previously noted, if a foreign 
corporation earns income in a low 
or zero-tax jurisdiction, it gener- 
ally will not be possible to repa- 
triate such income to the U.S. in 
the form of qualified dividend in- 
come. If, however, a favorable 
holding company organized in a 
qualified foreign jurisdiction is 
interposed between the foreign 
operating company and the U.S. 
shareholder(s), it may be possible 
to convert the offshore income, 
which would otherwise be taxed 
at ordinary income rates when re- 
patriated, into qualifying divi- 
dend income. 

There are four main features that 
make an offshore holding company 
attractive from a tax perspective: 1) 
little or no withholding tax on in- 
coming dividends paid from the sub- 
sidiary, 2) low or zero corporate in- 
come tax imposed by the holding 
company on dividends received from 
the subsidiary, 3) any gain realized 
on the sale of the shares of the sub- 
sidiary should either be exempt 
from capital gains tax or subject to 
tax at a low rate in the holding 
company’s jurisdiction, and 4) low 
or zero withholding taxes on outgo- 
ing dividends remitted by the hold- 
ing company to the ultimate share- 
holders of the holding company. 

Currently, there are a number of 
qualified foreign jurisdictions that 
have favorable holding company re- 
gimes, which can be used to repa- 
triate low-taxed active income from 
nonqualified foreign jurisdictions to 
the U.S. in the form of qualified divi- 
dend income in a tax-efficient man- 
ner. These jurisdictions include: 
Denmark, Australia, Austria, Swit- 
zerland, and Cyprus. 

Denmark. Denmark’s holding 
company regime is ideal for the re- 
patriation of active income. Specifi- 
cally, Denmark will not impose cor- 
porate income tax on inbound 
dividends if 1) the holding company 
owns at least 20 percent of the 
shares in the foreign subsidiary for 
at least one year, and 2) the foreign 
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subsidiary must not be a “low-taxed 
finance company.” In addition, Den- 
mark also will not impose withhold- 
ing taxes on outbound dividends 
paid by the holding company pro- 
vided a) the U.S. shareholder owns 
at least 20 percent of the shares in 
the Danish holding company, b) the 
shares of the Danish holding com- 
pany have been owned for a continu- 
ous period of at least one year, dur- 
ing which time the dividend is 
declared, c) a treaty exists between 
the U.S. and Denmark that reduces 
the withholding tax rate on divi- 
dends, and d) the U.S. shareholder 
is a “company or similar entity.” 
Australia. As of July 1, 2004, 
Australia’s holding company regime 
is ideal for the repatriation of active 
income in the form of qualified divi- 
dend income. Under this new re- 
gime, dividends received by an Aus- 
tralian holding company will be 
fully exempt from Australian corpo- 
rate income tax so long as the hold- 
ing company owns at least 10 per- 
cent of the voting shares in the 
lower-tier subsidiary. There is no 
holding period requirement neces- 
sary to get this tax free treatment. 
In addition, outbound dividends re- 
mitted by the Australian holding 
company to the U.S. will not be sub- 
ject to withholding tax so long as the 
Australian holding company is capi- 
talized 100 percent by equity. 
Austria. Austria also has a favor- 
able holding company regime for the 


repatriation of active income as divi- 
dends received by an Austrian hold- 
ing company will be fully exempt 
from Austrian corporate income tax, 
regardless of the type of income 
earned by the subsidiary and 
whether the subsidiary is subject to 
an income tax in its jurisdiction. The 
only requirements are that 1) the 
subsidiary company must be com- 
parable to an Austrian corporation, 
2) the Austrian holding company 
must own at least 10 percent of the 
shares in the foreign subsidiary for 
a minimum period of 12 months, 
and 3) the Austrian holding com- 
pany must affirmatively elect to 
have the participation exemption 
apply. In addition, outbound divi- 
dends remitted to the US. will be 
subject to a 15-percent withholding 
tax under the Austria-U.S. income 
tax treaty but the U.S. sharehold- 
ers should be eligible to claim these 
taxes as a foreign tax credit, subject 
to the foreign tax credit limitation 
provisions. 

Switzerland. Switzerland has a 
favorable holding company regime 
for the repatriation of active and 
passive income. Dividends received 
by a Swiss holding company will be 
fully exempt from Swiss corporate 
income tax, irrespective of the hold- 
ing period of the shares, the type of 
income earned by the subsidiary, 
and whether the subsidiary is sub- 
ject to corporate income tax in its 
jurisdiction. The only requirement 
is that the Swiss holding company 
must own at least 20 percent of the 
shares in the foreign subsidiary or 
the fair market value of the shares 
of the foreign subsidiary must be 
equal to at least CH f62 million. The 
main drawback of the Swiss hold- 
ing company is that there will be a 
35-percent withholding tax on out- 
bound dividends. However, for U.S. 
taxpayers other than C corpora- 
tions, the 35-percent withholding 
rate initially will apply but the tax- 
payer is then eligible to request a 
refund of 20 percent of that amount, 
resulting in a total tax liability of 
15 percent under the U.S.-Switzer- 
land income tax treaty. The U.S. 
shareholders should be eligible to 
claim these withholding taxes un- 
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der the foreign tax credit provisions, 
subject to the foreign tax credit limi- 
tations imposed under §904. 
Cyprus. Finally, Cyprus has a very 
favorable holding company regime 
for the repatriation of active income 
as dividends received by a Cyprus 
holding company will be fully ex- 
empt from corporate income tax so 
long as the holding company owns 
at least one percent of the shares of 
the foreign subsidiary, irrespective 
of the holding period of the shares. 
For the exemption to apply, Cyprus 
requires the foreign subsidiary to be 
subject to an income tax at a rate of 
at least five percent, but this rule 
applies only if more than 50 percent 
of the foreign subsidiary’s income is 
made up of passive income. Accord- 
ingly, as long as at least 50 percent 
of the foreign subsidiary’s income is 
active income, any dividends re- 
ceived by the Cyprus holding com- 
pany should not be subject to corpo- 
rate income tax in Cyprus, regardless 
of the tax rate in the subsidiary juris- 
diction. Also, Cyprus does not impose 
withholding tax on outbound divi- 
dends paid to non-Cyprus sharehold- 
ers, whether those shareholders are 
individuals or corporations. 


Is Subpart F 
Income a “Dividend”? 

As noted above, U.S. shareholders 
who directly or indirectly own at 
least 10 percent of the voting stock 
of a CFC must include in their in- 
comes their pro rata share of the 
CFC’s subpart F income, irrespec- 
tive of whether it is distributed. 
When §1(h)(11) was enacted, the 
question was whether subpart F in- 
come could be characterized as 
“qualified dividend income” and 
thus taxed at the 15-percent rate 
under §1(h)(11). To clarify the issue, 
the IRS issued Notice 2004-70 in 
October 2004. In this notice, the IRS 
confirmed that CFCs are eligible to 
pay qualified dividends but also spe- 
cifically stated that deemed income 
inclusions under §951(a)(1) (i.e., 
subpart F inclusions and §956 in- 
clusions) are not characterized as 
“dividends” under the Code and 
therefore cannot be taxed at the 15- 
percent rate. Accordingly, any sub- 


part F income earned by the foreign 
holding company cannot qualify for 
the 15-percent tax rate. 

This is where the third recent de- 
velopment becomes important. As 
previously indicated, foreign base 
company shipping income will no 
longer be a category of subpart F 
income starting in January of 2005. 


Thus, notwithstanding the fact that 
subpart F income cannot be treated 
as qualified dividend income, CFCs 
that are engaged in shipping related 
activities will be able to repatriate 
their earnings to the US. at a 15- 
percent tax rate, assuming the divi- 
dend is otherwise being paid from a 
qualified foreign jurisdiction. 
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Anti-Treaty 
Shopping Concerns 

It should be noted that there are a 
number of potential arguments 
available to the IRS to challenge the 
legitimacy of the holding company 
structures discussed above, the most 
likely one being that the holding 
company is merely a “conduit” for the 
passage of dividend payments to the 
US. and therefore should be disre- 
garded. In Aiken Industries v. Com- 
missioner, 56 T.C. 925 (1971), the IRS 
successfully argued that interest 
payments made by a US. corporation 
to a Honduran corporation to collect 
such interest on behalf of a Baha- 
mian corporation was not exempt 
from U.S. withholding tax under the 
U.S.-Honduras income tax treaty 
then in effect. The Tax Court, in 
agreeing with the IRS, reasoned that 
the Honduran corporation, while a 
valid resident under the U.S.-Hondu- 
ras treaty, was a mere collection 
agent or “conduit for the passage of 
interest payments” from the U.S. en- 
tity to the Bahamian entity. 

In the context of the holding com- 
pany structures discussed above, 
however, a check-the-box election 
would be filed on behalf of the oper- 
ating company, and therefore, the 
operating company would be treated 
as a branch of the holding company. 
Therefore, for U.S. federal income tax 
purposes, there would be no “back- 
to-back” payments between the op- 
erating company and the holding 
company, and the holding company 
and the U.S.. Accordingly, the IRS 
would have a more difficult time con- 
tending that the holding company is 
acting as a “conduit” for the passage 
of payments between the operating 
company and the US. 

In addition, the limitation on 
benefits provisions contained in the 
particular treaties concluded be- 
tween the U.S. and the holding com- 
pany jurisdictions discussed above 
would all appear to be satisfied, 
which is a requirement under No- 
tice 2003-69 for the foreign corpo- 
ration to be considered a “qualified 
foreign corporation.” In particular, in 
the Australian, Austrian, and Dan- 
ish income tax treaties that have 
been concluded with the U.S., the 
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limitations on benefits provisions 
will be satisfied so long as 1) the 
foreign holding company is at least 
50 percent owned by U.S. residents 
and 2) not more than 50 percent of 
the gross income of the foreign hold- 
ing company is paid or accrued, in 
the form of deductible payments, to 
persons who are not residents of the 
U.S. or the jurisdiction where the 
holding company is formed. 

Similarly, in the case of Switzer- 
land, the limitations on benefits 
provision contained in the U.S.- 
Switzerland income tax treaty will 
be satisfied if 1) the ultimate ben- 
eficial owners of 95 percent or more 
of the shares of the Swiss holding 
company are seven or fewer resi- 
dents of a member state that is a 
party to NAFTA (which includes 
U.S. residents),'* and 2) the amount 
of expenses that are paid out to per- 
sons that are neither U.S. citizens 
nor residents of a member state of 
the EU is less than 50 percent. Un- 
der the proposed structures dis- 
cussed above, given that the foreign 
holding company would be 100 per- 
cent owned by U.S. residents and all 
or substantially all of the holding 
company’s income would be paid out 
to U.S. residents in the form of non- 
deductible dividends, these provi- 
sions should be satisfied. 

On the other hand, in the case of 
a Cyprus holding company, it is not 
entirely clear whether the limita- 
tion on benefits provision would be 


satisfied when such a holding com- 
pany is 100 percent owned by U.S. 
residents. Under the U.S.-Cyprus 
income tax treaty, the limitation on 
benefits provision generally will be 
satisfied if more than 75 percent of 
the shares of a Cyprus holding com- 
pany are owned by residents of 
Cyprus, and the gross income of the 
Cyprus holding company is not 
used in substantial part to meet li- 
abilities of persons who are resi- 
dents of a state other than the US. 
or Cyprus. There is an exception, 
however, from this general rule, if 
it is determined that the establish- 
ment, acquisition, and mainte- 
nance of the Cyprus holding com- 
pany and the conduct of its 
operations “did not have as a prin- 
cipal purpose obtaining benefits 
under the Convention.” 

Clearly, in the proposed holding 
company structures discussed 
above, the general rule contained 
in the limitation on benefits pro- 
vision of the U.S.-Cyprus treaty 
would not be satisfied because the 
Cyprus holding company would 
not be more than 75 percent owned 
by Cyprus residents. Accordingly, 
the question is whether the forma- 
tion of the Cyprus holding com- 
pany had as a principal purpose 
obtaining benefits under the U.S- 
Cyprus income tax treaty. Argu- 
ably, no treaty benefits are being 
obtained in the proposed struc- 
tures as the qualified dividend in- 
come provisions and Cyprus’ par- 
ticipation exemption regime are 
both local law benefits. Equally 
persuasive, however, is the argu- 
ment that the treaty benefit that 
is being obtained is the ability to 
use the treaty in the first place, 
which is a requirement under No- 
tice 2003-69 in order for a foreign 
corporation to be considered a 
“qualified foreign corporation.” 
Until further guidance is issued, 
in the context of repatriating low- 
taxed foreign earnings it would be 
prudent to utilize a jurisdiction 
other than Cyprus, such as Austra- 
lia, especially given the fact that 
the both Australia and Cyprus 
have similar requirements that 
need to be satisfied in order to take 
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advantage of their participation 
exemption regimes (i.e., no holding 
period, no withholding tax on out- 
bound dividends, etc.). 


Conclusion 

The tax planning opportunities 
for U.S. individuals to repatriate 
dividend income at the preferen- 
tial 15-percent tax rate have been 
enhanced significantly by several 
provisions of the 2004 Act. In par- 
ticular, the repeal of the FPHC 
provisions of the Code will allow 
a foreign corporation that other- 
wise was precluded from qualify- 
ing as a QFC because it was an 
FPHC to now qualify. As a result, 
U.S. individuals may be able to re- 
structure their offshore holdings 
in order to repatriate foreign 
earnings that were not previously 
taxed under subpart F as qualify- 
ing dividends. 0 
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° For purposes of this provision, divi- 
dends do not include amounts includ- 
ible in gross income under §78, 367, or 
1248. In addition, amounts included in 
gross income under §951(a)(1) (i.e., sub- 
part F inclusions and §956 inclusions) 
are not treated as dividends for this 
purpose. Conf. Rept. No. 108-755. 

7 35 percent tax rate x 15 percent of 
dividend that continues to be taxed. 

8 While the statute does not specifi- 
cally state that it is limited to C corpo- 
rations, it is doubtful that S corpora- 
tions would be eligible for the 85 
percent dividend-received deduction. 
This follows from the fact that 
§1373(a)(1) provides that S corpora- 
tions are to be treated as partnerships 
for purposes of subpart F of the Code, 
which now includes §965. 

° 2004-44 IRB 724. 

10 This benefit is scheduled to sunset 
after December 31, 2008. 

1! 2003-42 IRB 851. 

2 Notice 2003-69 also indicates that 
in order to satisfy the “treaty test,” the 
foreign corporation must be a resident 
of the specified treaty and must also 
satisfy any other requirements in the 
treaty, including the limitation on ben- 
efits provision. 

18 A FPHC was a foreign corporation 
that satisfied 1) an income test and 2) a 
stock ownership test. The foreign corpo- 
ration satisfied the income test if at least 
60 percent of its income consisted of 


FPHC income, which included, among 
other items, dividends, interest, rents, 
royalties, annuities, and gains from the 
sale or exchange of stocks or securities. 
The foreign corporation satisfied the 
stock ownership test if at any time dur- 
ing the tax year more than 50 percent of 
the corporation’s stock was owned by five 
or fewer individuals who were citizens 
or residents of the U.S. Section 552(a). 

* A foreign corporation was character- 
ized as a FIC if two tests were satisfied 
1) an activity test and 2) a stock own- 
ership test. The activity test was satis- 
fied if the foreign corporation was ei- 
ther 1) registered under the Investment 
Company Act of 1940 as a management 
company or as a unit investment trust, 
or 2) engaged primarily in the business 
of investing, reinvesting, or trading in 
securities, commodities, or any interest 
in securities or commodities. The stock 
ownership test was satisfied if 50 per- 
cent or more of the foreign corporation’s 
stock was owned by U.S. persons. 

Section 957(a). 

Section 951(a)(1). 

17 Section 1297(e)(1). If, however, the 
foreign corporation was a PFIC prior 
to December 31, 1997, then it generally 
will continue to be characterized as a 
PFIC. Section 1298(b)(1). 

18 See Announcement 2003-59, 2003-40 
I.R.B. 746, which confirms that a U.S. 
resident will qualify as a party to 
NAFTA. 
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Real Property, Probate and Trust Law 


Viatical Settlements in Florida 
New Issues for Estate Planners 


longtime client calls you 
for an appointment to 
update his estate plan. 
He owns several life in- 
surance policies, which were taken 
out to fund estate tax obligations 
and to fund a shareholder buyout 
agreement for a closely held busi- 
ness. After the meeting, you deter- 
mine that the client’s financial 
situation has changed and the un- 
derlying reasons for maintaining 
the policies are no longer present. 
The client is considering letting the 
policies lapse because the premi- 
ums are now considerable. The cli- 
ent wants your advice as to 
whether the policies should be al- 
lowed to lapse or, instead, whether 
he should surrender them for their 
cash value. If you do not advise 
your client that there is a third 
option—to sell the policies through 
a secondary market transaction 
known as a “viatical settlement,” 
you may cause that client to suffer 
a substantial financial loss. 
Contrary to the early days when 
viatical settlements were primarily 
utilized by the terminally ill, today 
many affluent seniors may be eli- 
gible to sell their life insurance ben- 
efits pursuant to what is now 
known as a senior or a life settle- 
ment. The main difference between 
these two settlements is the health 
of the insured. In a viatical settle- 
ment, the insured has been diag- 
nosed terminally ill, generally with 
a life expectancy of 24 months or 
less. Similarly, the IRS uses a 24- 
month time frame when determin- 
ing whether the proceeds of a 
viatical settlement paid to an in- 
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will provide estate 
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sured are exempt from taxation. In 
a life settlement the insured, who 
is typically over the age of 65, has 
not been diagnosed with a terminal 
illness, but may have one or more 
health impairments generally asso- 
ciated with advanced age. 
Currently, a majority of the states 
regulate viatical settlement trans- 
actions, which are simply the sale 
of all ownership and beneficial 
rights to a life insurance policy in 
exchange for an immediate cash 
payment. A smaller number of 
states also regulate life settle- 
ments, and there are some states 
that have no regulations at all. 
Florida, however, is fairly unique in 
that it regulates both viatical and 
life settlements pursuant to the 
Florida Viatical Settlement Act (FS. 
§§626.991—626.99295 (2003), here- 
inafter referred to as “the act”). The 


act makes no distinction between 
viatical and life settlements and re- 
fers to all settlements as viatical 
settlements. First enacted in 1996, 
the act regulated the purchase of 
death benefits from a terminally ill 
insured; it did not regulate pur- 
chases from comparatively healthy 
insureds, and did not regulate the 
resale of death benefits. Since that 
time, the act has been amended 
nearly every year. The act is now 
among the most comprehensive in 
the U.S., regulating most purchases 
of life insurance benefits (other 
than by the issuing insurer). 


The Developing 
Secondary Market 

The size of the secondary market 
for life insurance policies is stag- 
gering. According to a report issued 
several years ago by Conning & Co., 
an insurance industry researcher, 
the potential size of the overall 
viatical and life settlement market 
is estimated at $134 billion dollars, 
the vast majority of which will come 
from the life settlement sector of 
the market.' JE McGowan Consult- 
ing estimates the potential second- 
ary market to be greater than $18 
billion dollars annually.’ 

In a recent working paper pub- 
lished by the Wharton Financial 
Institutions Center entitled “The 
Benefits of a Secondary Market for 
Life Insurance Policies,” authors 
Neil A. Doherty and Hal J. Singer 
analyze the effects of an active sec- 
ondary market in several financial 
service industries (home mortgages, 
for example) and compare them 
with the developing secondary mar- 
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ket in life insurance policies that 
is provided by viatical and life 
settlement companies. The authors 
argue that the secondary market 
in life insurance policies benefits 
both existing and future policy 
owners. Current policy owners are 
provided with an option to sell 
their policies for compensation 
that is more competitive than the 
cash surrender values established 
by the life insurance industry at 
the time a policy is purchased. The 
paper conservatively estimates 
that, in 2002, life settlements 
alone generated approximately 
$242 million dollars above the 
cash surrender value available to 
policy owners. 


Parties to the Transaction 

A good analogy in attempting to 
understand the parties to a 
viatical settlement transaction is 
a real estate closing. Like a real 
estate closing, in a viatical settle- 
ment transaction property is being 
sold. A life insurance policy is per- 
sonal property. The owner of that 
policy, defined in the act as the 
“viator,” sells the policy to a buyer, 
defined in the act as a “viatical 
settlement provider,” pursuant to 
a written contract for sale defined 
in the act as a “viatical settlement 
contract.” In Florida, all viatical 
settlements close in escrow pend- 
ing transfer of title to the life in- 
surance policy to the new owner. 
Also similar to a real estate trans- 
action, third parties, known as 
“viatical settlement brokers,” are 
available to assist the viator in the 
sale process, for which they earn a 
commission. 


Anatomy of a Viatical 
Settlement Transaction 

¢ Basis of the Transaction—the 
Insurance Contract 

The basis of a viatical or life 
settlement transaction begins with 
the life insurance policy itself. In 
consideration for the owner’s timely 
payment of premiums to the insur- 
ance carrier, the policy conveys cer- 
tain rights and benefits, chiefly the 
right of the beneficiary(ies) of 
record to collect the benefits of the 


policy upon the death of the in- 
sured. A contract for insurance is 
an asset which, if validly issued 
and not contrary to the policy’s 
terms, can be sold or assigned just 
like any other piece of property.® The 
most important right conveyed by a 
settlement transaction is the policy 
owner's contractual right to change 
the beneficiary designation. Also, 
upon completion of the settlement 
transaction, the new policy owner is 
responsible for the payment of all 
future policy premiums. 

e The Application Process 

The settlement process begins 
when the viator executes a viatical 
settlement application and pro- 
vides authorization to the 
insured’s attending physician and 
the issuing insurance company to 
disclose confidential information 
pertaining to the insured’s health 
and insurance coverage. This infor- 
mation is necessary for a buyer to 
evaluate the policy for potential 
purchase. Ii the viator is not also 
the insured, both the viator and 


the insured typically will be re- 
quired to review and sign the ap- 
plication. In addition to the viator’s 
execution of the application docu- 
ments, he or she is also required to 
provide some form of photo identi- 
fication, a copy of the life insurance 
policy to be sold, and a copy of the 
application for the policy. As a gen- 
eral rule, viators are not required 
to submit to a medical examination 
as part of the application process. 

Although anyone with access to 
the Internet can locate informa- 
tion on companies that provide 
viatical settlements, a client 
should have his or her attorney, 
accountant, financial planner, or a 
viatical settlement broker assist in 
the sale of the life insurance policy. 
The viatical settlement broker, as 
defined in the act, has a fiduciary 
obligation to the viator, meaning 
the viatical settlement broker will 
use its best efforts to obtain the 
highest purchase offer possible for 
the policy. This generally entails 
sending the insurance policy infor- 
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mation and medical information to 
multiple viatical settlement pro- 
viders to solicit offers and, subse- 
quently, negotiating the financial 
terms of a potential sale. 

In order to make their medical 
records available to third parties 
in the viatical settlement process, 
insureds must authorize their phy- 
sicians and other health care giv- 
ers, in writing, to release their pri- 
vate medical records. In 1996, the 
U.S. Congress enacted the Health 
Insurance Portability and Account- 
ability Act of 1996. Pub. L. No. 104- 
191, 110 Stat. 1936 (“HIPAA”). 
HIPAA implements sweeping 
changes to the U.S. health care 
system which are beyond the scope 
of this article. Although HIPAA 
was not intended specifically to 
impact the viatical settlement in- 
dustry, it does directly affect the 
disclosure of protected health in- 
formation by physicians. Any dis- 
closure of protected health infor- 
mation in furtherance of a viatical 
settlement transaction may be de- 
layed if not undertaken in compli- 
ance with HIPAA. In some in- 
stances, the insured’s treating 
physician may be contacted to pro- 
vide further information. 

© Medical Underwriting 

The medical release allows the 
viatical settlement broker to ob- 
tain current medical records from 
the insured’s attending physician, 
including any radiology, labora- 
tory, or hospital records. At a mini- 
mum, two years of records are re- 
quired. These records are then 
provided to a review company that 
specializes in viatical and life 
settlement mortality profiles for 
a determination of an estimated 
life expectancy. Once a medical 
underwriter has obtained all of 
the viator’s medical records, it can 
generate a preliminary estimate 
of the insured’s life expectancy 
and thereafter issue a final re- 
port. The report is then used by 
the viatical settlement provider to 
determine if the offered policy 
comes within its underwriting 
guidelines for purchase. 

There is a difference in the un- 
derwriting of viatical and life 
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settlements. The evaluation of a 
viatical settlement will focus on 
detailed analysis of the specific 
terminal illness with which the 
insured has been diagnosed. This 
evaluation can be done by a physi- 
cian with expertise in treating that 
specific illness. However, in the 
case of a life settlement, there is 
no terminal illness. Additional fac- 
tors may be examined and medi- 
cal underwriters may use more 
traditional insurance industry 
practices to determine an esti- 
mated life expectancy. 

¢ The Viatical Settlement Con- 
tract 

If the life insurance policy sat- 
isfies a viatical settlement 
provider’s underwriting guide- 
lines, it may offer to purchase the 
policy. Once the parties agree on a 
price, the viatical settlement pro- 
vider will issue a viatical settle- 
ment contract and other related 
forms necessary to close the trans- 
action. The viatical settlement con- 
tract is the key legal document 
between the viatical settlement 
provider and the viator. It contains 
the price to be paid to the viator 
for the policy and other important 
terms and conditions of the sale, 
including those dealing with man- 
datory disclosures, the viator’s 
right to rescind the contract, and 
post-closing contact with the in- 
sured for health status updates. 
Other related forms typically in- 


clude an escrow agreement with 
the entity that will hold the funds 
payable to the viator, the forms 
from the issuing insurance com- 
pany necessary to record the 
change in the policy ownership 
and beneficiary(ies), releases for 
execution by the existing policy 
beneficiary(ies), a power of attor- 
ney and funding instructions. 

A viatical settlement contract 
and the related forms must be ap- 
proved by the State of Florida Of- 
fice of Insurance Regulation (the 
“department”) prior to use.* By 
statute, the department must re- 
ject any viatical settlement con- 
tract or related form that is unrea- 
sonable, contrary to the public 
interest, discriminatory, or mis- 
leading or unfair to the viator.° As 
part of the form approval process, 
the department requires that each 
form have a unique number in the 
lower left hand corner. This ap- 
proval requirement provides 
viators with a measure of protec- 
tion in that the department has 
reviewed the provisions of the 
viatical settlement contract and 
related forms and has required the 
removal of any unfair provisions 
prior to use of the form. 

Florida law also requires that, 
before entering into a viatical 
settlement contract with a viator, 
the viatical settlement provider 
must also first obtain a witnessed 
document in which the viator: 

1) Consents to the viatical settle- 
ment contract; 

2) Represents that he or she has 
a full and complete understanding 
of the viatical settlement contract 
and the benefits of the life insur- 
ance policy; 

3) Releases his or her medical 
records; and 

4) Acknowledges that he or she has 
entered into the viatical settlement 
contract freely and voluntarily.® 

© Closing the Transaction 

In Florida, all viatical settle- 
ment contracts must be closed in 
escrow.’ The public policy reason 
for this requirement is the protec- 
tion of the viator from unscrupu- 
lous buyers who could make the 
necessary changes to acquire the 
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ownership and beneficial rights to 
a particular policy and then fail to 
pay the viator. Similar to a real 
estate closing, the escrow agent’s 
role in a viatical settlement trans- 
action is to receive and hold the 
executed viatical settlement con- 
tract and related documents, in- 
cluding the insurance company 
forms executed by the viator to 
transfer the ownership of the 
policy, and to receive and hold the 
funds transferred from the viatical 
settlement provider in the amount 
of the agreed-upon purchase price 
for the policy (hereinafter referred 
to as the “viatical settlement pro- 
ceeds”). 

This requirement insures that 
the consideration for the sale of the 
policy is on deposit with a regu- 
lated third party that is indepen- 
dent from the viatical settlement 
provider. Florida law allows an 
escrow agent to be an attorney, 
CPA, financial institution, or other 
person providing escrow services 
under the authority of a regulatory 
body. The escrow agent cannot be 
affiliated with or under the control 
of a viatical settlement provider or 
a viatical settlement broker. 

Once signed by the viator, the 
viatical settlement contract and 
the assignment of policy owner- 
ship and change of beneficiary 
forms are forwarded to the escrow 
agent. Upon receipt of these docu- 
ments by the escrow agent, the 
viatical settlement provider must 
deposit all of the funds for the pur- 
chase of the policy as set forth in 
the viatical settlement contract 
into an account managed by the 
escrow agent.? The account must 
be with a financial institution li- 
censed under Florida law or a fed- 
erally chartered financial institu- 
tion that is a member of the 
Federal Reserve System. 

Once the viatical settlement pro- 
vider has deposited the viatical 
settlement proceeds into escrow, 
the escrow agent may then release 
to the viatical settlement provider 
the documents received from the 
viator. The viatical settlement pro- 
vider prepares the assignment of 
ownership and change of benefi- 


ciary forms to reflect the new 
owner and new beneficiaries of the 
policy. The viatical settlement pro- 
vider then forwards these docu- 
ments to the insurance company 
and requests that the changes be 
recorded in the company’s books 
and records. The amount of time 
it takes to process the changes var- 
ies from one insurance company to 
another. 

The escrow agent is not required 
to transfer the viatical settlement 
proceeds to the viator until it re- 
ceives the acknowledgment from 
the issuing insurance company 
that the policy changes have in fact 
been made. The escrow agent then 
has three business days to trans- 
fer the viatical settlement pro- 
ceeds to the viator.'® Failure to 
transfer the viatical settlement 
proceeds in three days renders the 
transaction voidable. Most viatical 
settlement providers give the 
viator the option to receive funds 
via either wire transfer or cashier’s 
check. Viatical settlement pro- 


ceeds must be paid in a lump sum, 
and not in installments."! 


Post-Closing 
Contact With the Insured 
After the assignment of the life 
insurance policy’s ownership and 
the change of beneficiaries have 
been acknowledged and the viator 
has received the viatical settle- 
ment proceeds, the transaction is 
considered closed, subject to the 
expiration of the viator’s right of 
rescission (discussed below). How- 
ever, this is not the end of the re- 
lationship between the viatical 
settlement provider and the viator. 
The viatical settlement provider 
needs to stay in contact with the 
insured in order to monitor his or 
her health status, maintain cur- 
rent contact information, such as 
address and telephone number, 
and ultimately to know when to 
submit a claim for policy benefits. 
This is commonly referred to as 
tracking or monitoring. In Florida, 
the viatical settlement provider 
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that closed the original settlement 
transaction is responsible for track- 
ing the insured.'*? However, the 
viatical settlement provider may 
contract with third parties to per- 
form tracking services, and there are 
a number of firms in the industry 
that specialize in this area. 

Methods of tracking insureds may 
vary, but most are intended to be as 
unintrusive to the insured’s private 
life as possible. Post-closing contact 
with an insured can generally be ac- 
complished via periodic telephone 
calls, exchange of preprinted post 
cards, and e-mail. Some states re- 
strict the frequency of post-closing 
contact with insureds for privacy 
reasons. The frequency of contact is 
directly related to the insured’s es- 
timated life expectancy. Although 
the act is silent on this issue, many 
jurisdictions have provisions in 
their regulations restricting post- 
closing contact with insureds. Other 
states allow contact with insureds for 
purposes of health inquiries no more 
than once every 30 days for insureds 
with a life expectancy of one year or 
less and no more than once every three 
months for insureds with life expect- 
ancies of more than one year. In addi- 
tion, most viatical settlement provid- 
ers give an insured the option to 
designate any individual over the age 
of 18 to be the contact person for health 
status inquiries if the insured does not 
wish to be contacted. Typically, 
insureds designate their spouses, other 
family members, or their attorney, ac- 
countant, or physician. 


Mandatory Disclosures 

Florida law requires viatical 
settlement providers or brokers to 
provide specific information to 
viators before entering into a 
viatical settlement contract. Nearly 
all jurisdictions that regulate 
viatical settlements require sub- 
stantially similar disclosures, the 
purpose of which is to give a person 
who is contemplating the sale of a 
life insurance policy basic informa- 
tion that may be material to that 
decision. Florida requires the follow- 
ing information to be disclosed: 

1) That there are possible alter- 
natives to viatical settlement con- 
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tracts including, but not limited to, 
accelerated benefits available from 
the insurer that issued the policy. 

2) That proceeds of the viatical 
settlement could be taxable. 

3) That viatical settlement pro- 
ceeds could be subject to the claims 
of creditors. 

4) That receipt of the viatical 
settlement proceeds could adversely 
affect the recipient’s eligibility for 
Medicaid or other government ben- 
efits or entitlements. 

5) That all viatical settlement con- 
tracts must contain an uncondi- 
tional rescission provision. 

6) The name, business address, 
and telephone number of the inde- 
pendent third party escrow agent.” 


Viator’s Right to Rescind 
Florida law also requires a 
viatical settlement contract to in- 
clude an unconditional rescission 
provision permitting a viator to re- 
scind the contract within 15 days 
after receipt of the viatical settle- 
ment proceeds.’ A viator may 
change his or her mind at any time, 
even after the transaction is funded, 
as long as it is within the 15-day 
period, and the viator refunds the 
entire purchase price. The viatical 
settlement broker or provider must 
notify the viator of this rescission 
right in writing before entering into 
a contract to purchase the viator’s 
insurance policy. If the viator re- 
scinds the contract, everyone in- 
volved in the transaction must be 
returned to presale status, which 
will include the recording by the in- 
surance company of the presale 
policy owner and beneficiary(ies). 


Privacy Considerations 
Privacy considerations arise 
throughout all stages of a viatical 
settlement transaction. It begins 
with the release and transmittal of 
a prospective viator’s medical 
records, continues with the mainte- 
nance of those records by the 
viatical settlement provider during 
the pendency of the transaction and 
concludes with the viator’s death. 
The insured’s medical records will 
also become part of a permanent file 
that will be stored and maintained 


by the viatical settlement provider 
or a third party retained by the pro- 
vider to perform tracking services 
after the viatical settlement trans- 
action has closed. Florida law pro- 
vides that all information relating 
to transactions of all viatical settle- 
ment contracts must be maintained 
by the licensee for a period of three 
years after the death of the insured 
and must be available to the depart- 
ment for its inspection during rea- 
sonable business hours.” 


Conclusion 

Estate planning practitioners are 
well advised to acquaint themselves 
with viatical and life settlements as 
a viable alternative to the lapse or 
surrender of a life insurance policy 
that may no longer be needed. The 
continued expansion of the second- 
ary market in life insurance policies 
provides clients with a valuable 
source of funding for alternative in- 
come-producing investments or 
long-term health care, and will pro- 
vide estate planners with a new tool 
to help their clients achieve their 
estate planning goals. O 
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Appellate Practice 


Invective on Appeal: Impugning 
the Integrity of Judges 


n general, the ethical duties of 

appellate lawyers are no dif- 

ferent than those of trial law- 

yers. Yet, the specialized na- 
ture of appellate practice and pro- 
cedure produces a relatively small 
number of recurring issues impli- 
cating ethical matters.! Prominent 
among these is criticism of judges 
in briefs, motions, and public state- 
ments, contrary to the prohibition 
against impugning the qualifica- 
tions and integrity of judges. Fol- 
lowing a loss at trial, the tempta- 
tion to disparage the court is at 
times unresisted. Indeed, Judge 
John Godbold of the U.S. Court of 
Appeals for the 11th Circuit was 
moved to warn against appealing 
out of “the nerve ends of disappoint- 
ment and defiance.” 

ABA Model Rule of Professional 
Conduct 8.2(a) prohibits a lawyer 
from making “a statement that the 
lawyer knows to be false or with 
reckless disregard as to its truth or 
falsity concerning the qualifications 
or integrity of a judge.” Comment 
[1] states that “false statements by 
a lawyer can unfairly undermine 
public confidence in the administra- 
tion of justice.” This article surveys 
cases in which attorneys have been 
warned, charged, or disciplined un- 
der Rule 8.2(a) or analogous state 
or federal rules, as a result of com- 
ments criticizing trial or appellate 
judges both in and out of court. 


Fact or Opinion? 

At the outset, it should be noted 
that the false statement language 
of the rule implies the existence of 
an objective set of standards for 
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determining the truth or falsity of 
the statement at issue. Many dis- 
paraging remarks are not amenable 
to empirical (dis)proof. Suppose, for 
example, that appellate counsel 
were to criticize a bench as arrogant 
or ignorant.‘ Is that charge a tri- 
able fact or an expression of opin- 
ion? There is no bright-line distinc- 
tion between them. In most cases, 
moreover, the classification does not 
matter; the insult is what counts. 
Consequently, a lawyer may well be 
brought under disciplinary scrutiny 
for harsh or critical statements of 
opinion about a court’s motives, 
qualifications, or alleged biases in 
deciding an appeal. 

This blurring of the fact/opinion 
boundary was manifest in a case 
where a prosecutor publicly criti- 
cized a criminal law appellate deci- 


sion in a televised interview. The 
attorney named the author of the 
opinion and asserted that “he made 
up his mind before he wrote the de- 
cision, and just reached the conclu- 
sion that he wanted to reach.”° The 
Missouri Bar filed a disbarment ac- 
tion against him. On review in the 
state supreme court, he argued that 
his statements “reflect subjective 
opinion and not verifiable factual 
assertions” and could not therefore 
be “false.”® 

The majority opinion rejected 
this “artificial dichotomy” and con- 
cluded that the statement, in its full 
context, “at the very least implies 
that the judge’s conduct exhibited 
dishonesty and lack of integrity and 
is sufficiently factual to be suscep- 
tible of being proved true or false.”’ 
A dissenting justice took the oppo- 
site view: “There is no ‘assertion of 
objective fact regarding [the judge’s] 
judicial integrity.’ There is no im- 
plication ‘that the judge’s conduct 
exhibited dishonesty and lack of 
integrity.”*® In addition to parsing 
the lawyer’s statement as referring 
to the judge’s reasons rather than 
his character, the dissenter argued 
that the criticism simply asserted 
that the panel opinion was “result 
oriented. This assertion is fre- 
quently made about judicial opin- 
ions, and cannot be found to be a 
statement of fact.”° 

The question whether a state- 
ment is not opinion but fact, and 
hence either true or false, is distinct 
from the question of the lawyer’s 
state of mind in saying it. The lan- 
guage of Rule 8.2(a) clearly requires 
proof of the lawyer’s subjective state 
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of mind, i.e., whether he knew the 
statement to be false or recklessly 
disregarded whether it was false. In 
this regard, Rule 8.2(a) bears an 
analogy to the law of defamation of 
public officials. That law requires 
the plaintiff to prove that the 
defendant’s defamatory statement 
was uttered or published with “ac- 
tual malice,” a term of art for know- 
ing a statement to be false or mak- 
ing it with reckless disregard for its 
truth.'° 


The Reasonable 
Attorney Standard 

Nevertheless, the majority rule is 
that the “actual malice” standard of 
public official defamation does not 
apply to attorney discipline. In The 
Florida Bar v. Ray, 797 So. 2d 556, 
558 (Fla. 2001), the attorney con- 
tended that he had “a subjectively 
reasonable basis in fact” for mak- 
ing accusations against an admin- 
istrative law judge hearing immi- 
gration cases. But the Florida 
Supreme Court concluded that “a 
purely subjective New York Times 
standard is inappropriate in attor- 
ney disciplinary actions.”" Instead, 
“the standard to be applied is 
whether the attorney had an objec- 
tively reasonable factual basis for 
making the statements.” The ra- 
tionale for rejecting the defamation 
standard is that lawyers “are viewed 
by the public as having unique in- 
sights into the judicial system” and 
therefore the state has “a compel- 
ling interest in preserving public 
confidence in the judiciary.”* Apply- 
ing the objective standard, the court 
upheld the imposition of a public 
reprimand. 

Standing Comm. on Discipline v. 
Yagman, 55 F.3d 1430 (9th Cir. 
1995), is important for its constitu- 
tional analysis of Rule 8.2(a) and 
applies to both trial and appellate 
lawyers. The opinion, written by 
Judge Alex Kozinski of the Ninth 
Circuit Court of Appeals, begins by 
describing a local federal rule coun- 
terpart of Rule 8.2(a) as “over- 
broad”" and in need of a narrowing 
interpretation to avoid First Amend- 
ment invalidity. The opinion agrees 
that “the purely subjective standard 
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applicable in defamation cases is 
not suited to attorney disciplinary 
proceedings” and that such cases 
are to be governed by an objective 
standard, the “reasonable attor- 
ney.””’ But unlike the Florida Su- 
preme Court and most other courts, 
Yagman insisted on adhering to the 
distinction between false state- 
ments of fact and expressions of 
opinion. Thus, “statements impugn- 
ing the integrity of a judge may not 
be punished unless they are ca- 
pable of being proved true or false; 
statements of opinion are protected 
by the First Amendment unless 
they imply a false assertion of 
fact.”'° Further, “the disciplinary 
body bears the burden of proving 
falsity.”"” 

The court’s closely reasoned 
opinion concluded that Yagman 
should not be disciplined for his 
out-of-court accusation (made to a 
reporter) that a district judge was 
anti-Semitic; the court regarded 
that charge as containing both an 
assertion of fact, not proven to be 
false, and an expression of opinion. 
The court also protected Yagman’s 
survey-response letter to a judicial 
almanac publisher calling the 
judge “the worst judge in the cen- 
tral district” and containing a 
“string of colorful adjectives,” in- 
cluding “ignorant,” “ill-tempered,” 
“buffoon,” “substandard human,” 
and “right-wing fanatic.”'* As 
“statements of rhetorical hyper- 
bole, incapable of being proved 
true or false,”'® they were pro- 
tected by the First Amendment. 

The court then considered an al- 
ternative theory of punishment 
based on interference with the ad- 
ministration of justice, noting that 
First Amendment protections might 
have to give way in the face of “a 
clear and present danger” to the 
administration of justice, a standard 
that the court characterized as “de- 
manding.”” But the court found a 
lack of immediacy or “imminent . . . 
threat” to the administration of jus- 
tice from Yagman’s remarks.”! The 
court emphasized the fact that 
Yagman was not commenting on a 
pending case, whereas the Supreme 
Court’s decision in Gentile v. State 


Bar of Nevada, 501 U.S. 1030 
(1991), was concerned about the 
fair-trial impact of lawyers’ com- 
ments to the press. On that basis, 
the Yagman court interpreted Gen- 
tile to impose the clear and present 
danger test where no case was 
pending, but a lesser “substantial 
likelihood” test where a case was 
pending. As applied to a completed 
appeal, it is not clear which test 
should apply, although the Florida 
Supreme Court applied the latter 
in 5-H Corp. v. Padovano 708 So. 2d 
244, 248 (Fla. 1997). 

Other courts are less clinically 
analytical and less tolerant of ti- 
rades. Lawyers who bad-mouth 
judges, whether to reporters or in 
their court filings, are at risk of bar 
discipline. “Lawyers are officers of 
the courts and, as such, may legiti- 
mately be subject to ethical precepts 
that keep them from engaging in 
what otherwise would be constitu- 
tionally protected speech.””? A law- 
yer is not only an advocate for his 
client but also an officer of the court 
and must therefore refrain from hos- 
tile utterances that might well pass 
constitutional muster in other cir- 
cumstances. Accordingly, counsel 
must refrain from “undignified or 
discourteous conduct which is de- 
grading to a tribunal.”” Derogatory 
remarks by counsel are therefore 
likely to get a lawyer in trouble, even 
though the Model Rules deleted the 
Model Code™ requirement of EC 1- 
5 that the lawyer be “temperate and 
dignified.” Cases from many states, 
including Florida, have put lawyers 
on notice. 


Things Not to Write or Say 
Motions for rehearing are one es- 
pecially troublesome area of appel- 
late practice; apparently, the sting 
of an adverse panel opinion may 
drive some lawyers to use harsh lan- 
guage. In an instance in which coun- 
sel for the appellant characterized 
the panel’s decision as a “bad law- 
yer joke” in his motion for rehear- 
ing, the court struck an entire sec- 
tion of the motion as offensive; it 
also admonished counsel that “such 
impertinent argument is both a dis- 
service to his client and demeaning 
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to the judiciary and the legal pro- 
fession.”” 

In a similar case in Florida, the 
losing lawyer was more aggressive 
in his motion for rehearing, calling 
opposing counsel’s arguments “ri- 
diculous,” “a joke” and “total b [---] 
s[---].”"° He also wondered whether 
it was possible for a Miami lawyer 
to get “a fair shake up North” and 
raised innuendos about possible 
court bias against one of his clients 
and in favor of opposing counsel.”’ 
The appellate court referred a copy 
of the motion to The Florida Bar, 
which instituted disciplinary pro- 
ceedings against the attorney, al- 
though the Bar ultimately dis- 


missed its complaint for want of 
probable cause. Still, the Florida 
Supreme Court thought that the dis- 
trict court had acted properly be- 
cause the attorney’s conduct 
“showed at the very least a ‘substan- 
tial likelihood’ that he had compro- 
mised the integrity of the legal pro- 
fession, engaged in professional 
misconduct, or violated one or more 
of the Rules Regulating The Florida 
Bar.” Like the Ninth Circuit Court 
of Appeals in Yagman, the Florida 
Supreme Court saw Rule 4-3.5(c), 
proscribing “conduct intended to dis- 
rupt a tribunal,” as bearing on the 
analysis.”® 

In an Indiana appeal, the intem- 


perate criticism came in a motion 
to transfer the case to the state su- 
preme court. The appellant argued 
to the panel that its opinion “mis- 
applies controlling case law” and 
“does not even bother to discuss rel- 
evant cases that are directly on 
point.””® That language alone would 
not have gotten the attorney into 
trouble because, as the court noted, 
there was some factual basis for it. 
Rather, as the Supreme Court of 
Indiana concluded, the “offending 
language” consisted of footnote 2 to 
his Supreme Court brief stating that 
the panel opinion was “so factually 
and legally inaccurate that one is 
left to wonder whether the Court 
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of Appeals was determined to find 
for appellee Sports, Inc., and then 
said whatever was necessary to 
reach that conclusion.* The court 
drew a line between “sound advo- 
cacy and defamation. Lawyers are 
completely free to criticize the de- 
cisions of judges. As licensed pro- 
fessionals, they are not free to 
make recklessly false claims 
about a judge’s integrity.”*! The 
court construed footnote 2 of the 
brief, which had been written by 
out-of-state co-counsel, as falling 
into the latter category because it 
“ascribes bias and favoritism to 
the judges authoring and concur- 
ring in the majority opinion” and 
“it implies that these judges 
manufactured a false rationale in 
an attempt to justify their precon- 
ceived desired outcome. These as- 
persions transgress the wide lati- 
tude given appellate argument, 
and clearly impugn the integrity 
of a judge in violation of Profes- 
sional Conduct Rule 8.2(a).”* 
The court held that the First 
Amendment did not protect these 
“offending remarks,” and it im- 
posed a 30-day suspension from 
the practice of law, mitigated on 
petition for rehearing to a public 
reprimand. Two justices thought 
that counsel’s conduct was pro- 
tected by the First Amendment 
and therefore not subject to any 
sanction at all.** One of them ob- 
served that the attorney’s remarks 
were similar to criticisms that Jus- 
tice Scalia and other jurists have 
leveled against one another.* 
The content of appellate briefs 
may also give offense. For ex- 
ample, where appellate counsel 
had argued in his brief that the 
trial court had decided the case 
“on the basis of conjecture,” the 
appellate court termed the lan- 
guage an unfounded accusation of 
judicial misconduct and admon- 
ished counsel not to do so in the 
future.* Similarly, a government 
lawyer drew a rebuke for scrib- 
bling the word “wrong” beside sev- 
eral findings of the trial court’s 
order and including that order in 
an appendix. The court did not im- 
pose sanctions but deemed the 
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conduct “indecorous and unprofes- 
sional.”*® A Florida appellate 
court, however, referred appellate 
counsel to the state bar because 
he made “unsubstantiated 
charges of collusion” against the 
trial judge and argued in his ap- 
pellate brief that the judge’s rul- 
ing was “cockeyed and absurd” 
and demonstrated a “most star- 
tling absence of legal knowledge 
and irrational decision.”*’ The 
court quoted from the oath of ad- 
mission to the Bar requiring at- 
torneys to “maintain the respect 
due to courts of justice and judi- 
cial officers” and to “abstain from 
all offensive personality.”** 

Suspension was imposed in a 
case where the plaintiff’s attor- 
ney, on losing his verdict in the 
appellate court, filed a federal 
civil rights suit accusing the state 
appellate judges of having acted 
“illegally” in reversing the trial 
court’s judgment. The federal dis- 
trict court dismissed the lawsuit, 
and the attorney appealed to the 
Ninth Circuit. In his reply brief, 
he argued that the state appellate 
judges, acting under color of law, 
had become “parties to the theft” 
of his clients’ property. “Money is 
King, and some judges feel that 
they are there to see that it does 
not lose.”*® The state bar began 
disciplinary proceedings against 
the offending lawyer. The attor- 
ney, who wrote a letter of apology 
to the panel, received a brief sus- 
pension and a year’s probation. 
Notably, two justices dissented, 
one seeing only “forceful advo- 
cacy” expressed “inelegantly” 
while the other thought discipline 
to be “rather dangerous.”*° 

In a comparable case where the 
attorney was arguably more offen- 
sive, although less persistent, her 
insults caused her to be referred to 
the state bar for investigation.*! In 
that case, the attorney had also won 
a verdict for money damages and 
lost it on appeal. She attacked the 
appellate court’s reasoning as “spe- 
cious” and accused the court of 
making “some rather outlandish 
representations which are not sup- 
ported by the record, the transcript, 


or by any other matter before the 
court.” Her petition for rehearing 
further attacked the court for “writ- 
ing new law to assist the insurance 
companies of a sleazy nursing home 
that happened to be represented by 
an insurance defense firm” and 
wrote that “it must be embarrass- 
ing to take such a pro-rapist, pro- 
big insurance defense firm position 
with so appallingly nonexistent le- 
gal or logical basis.”** 

The attorney in the above case 
was apparently provoked by the 
loss of her jury verdict for both 
compensatory and punitive dam- 
ages. When the state supreme 
court denied the motion for rehear- 
ing, it made a point of reinforcing 
the lower court’s assessment of the 
conduct of the appellants’ attor- 
ney.** Recognizing the “inherent 
power [of judges] to discipline an 
attorney’s behavior,” the court 
noted that “[a] distinction must be 
drawn between respectful advo- 
cacy and judicial denigration.”* In 
addition, the court cited the disci- 
plinary rules governing the con- 
duct of a lawyer: “[A] lawyer 
should demonstrate respect for the 
legal system and for those who 
serve it, including judges, other 
lawyers, and public officials. While 
it is a lawyer’s duty, when neces- 
sary, to challenge the rectitude of 
official action, it is also a lawyer’s 
duty to uphold legal process.”** 

The court concluded by ordering 
the attorneys to show cause why 
they should not be referred to the 
state bar for disciplinary investiga- 
tion and subjected to other sanc- 
tions. 

Out-of-court statements have 
also been sanctioned. An appellate 
court disbarred an attorney be- 
cause he wrote an insulting letter 
to the lower court judge while the 
case was on appeal. The attorney 
had sent a letter to a magistrate of 
the district court accusing him of 
incompetence and religious and 
racial bias in a case that was on 
appeal.*’ The court of appeals noted 
that sending the letter while the 
case was on appeal constituted an 
attempt to prejudice the adminis- 
tration of justice in the course of the 
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litigation. In addition, the accusa- 
tions were repeated on appeal even 
after the appellate court affirmed 
the decision of the district court. 
The attorney’s lack of remorse ap- 
peared to be “a factor . . . in decid- 
ing the severity of the sanction im- 
posed and in choosing between 
disbarment or some lesser form of 
discipline.”** 


Conclusion 

Appellate advocacy should never 
be ad hominem. For one thing, it is 
ineffective; it violates the principles 
of persuasion posited by classical 
rhetoricians: logos, pathos, and 
ethos. Wild accusations of corrup- 
tion, ethnic prejudice, or home- 
town favoritism violate all three: 
They are not reasonable, not sym- 
pathetic and not indicative of the 
good character or credibility of the 
accuser.*? Thus, whatever momen- 
tary psychological gratification 
may be realized by the flailing at- 
torney or client is ultimately self- 
destructive: “Trial judges as well as 
appellate judges can make mis- 
takes and misstate the law with- 
out being collusive or corrupt. At- 
torneys should limit their 
pleadings and briefs to addressing 
the legal errors. It is unprofessional 
to make or imply such charges, no 
matter how clearly wrong the rul- 
ing." 

Appellate lawyers who resort to 
invective do their clients no good 
and put themselves at risk of disci- 
pline or other sanctions. Their repu- 
tations will also suffer among the 
very judges they need for relief in 
future cases. Incivility in appellate 
practice is not only bad advocacy, 
it is also bad for career develop- 
ment. Conversely, effective advo- 
cacy arises from concentrating fire 
on the record and arguing profes- 
sionally and civilly according to the 
principles of persuasion. O 


1 See generally J. Michael Medina, 
Ethical Concerns in Civil Appellate Ad- 
vocacy, 43 Sw. L.J. 677 (1989). 

2 Judge John Godbold, Twenty Pages 
and Twenty Minutes Revisited, 2 THE 
ReEcorD: JOURNAL OF THE FLA. BAR App. 
Prac. AND Apvoc. Sec. 801 (Mar. 1994). 

3 Both the rule and the comment are 


unchanged in the current version of the 
Model Rules, adopted in 2002 and su- 
perseding the 1983 Model Rules based 
on the work of the Kutak Commission. 
See www. abanet.org. The Florida 
counterpart, Rule 4-8.2(a), is substan- 
tially similar but adds jurors and mem- 
bers of the venire to the list of those 
whose integrity may not be impugned 
by counsel. 

* One lawyer accused a court of both. 
See Matter of Reed, 716 N.E.2d 426, 427 
(Ind. 1999) (public reprimand for stat- 
ing in interview published in local press 
that trial judge’s “arrogance is exceeded 
only by her ignorance”). 

5 In re Westfall, 808 S.W.2d 829, 832 
(Mo. 1991) (en banc). 

Fd. 

7 Td. at 833. 

8 Id. at 841 (Blackmar, C.J., dissent- 
ing). 

® Id. at 842. The dissent went further 
in allowing a wide latitude for attorneys 
to call judges names such as “wimps,” 
“hanging judges,” “tyrants,” and “tools 
of the insurance companies.” Id. (“Char- 
acterizations such as these are not the 
subject of discipline.”). 

10 See New York Times Co. v. Sullivan, 
376 U.S. 254, 279-80 (1964). 

1 Ray, 797 So. 2d 556, 558 (Fla. 2001). 

2 Td. at 559. 

14 Yagman, 55 F.3d at 1437. 

18 Td. at 1437-48. 

16 Td. at 1438 (internal quotations 
omitted). 

18 Td. at 1438 n.4, 1440. 

19 Td. at 1440. 

20 Td. at 1442. This result is similar in 
spirit to the ruling that “vulgar and in- 
sulting words or other incivility, ut- 
tered, written, or committed outside the 
precincts of a court are not subject to 
professional discipline.” In re Justices 
of the App. Div. V. Erdmann, 301 N.E. 
2d 426, 427 (N.Y. 1973). 

Td: 

22 Gentile, 501 U.S. at 1081 (O’Connor, 
J., concurring). Accord, In re Snyder, 
474 US. 634 (1985)); In re Sawyer, 360 
U.S. 622, 646-47 (1959) (Stewart, J., 
concurring). 

23 Greene v. Virginia State Bar Ass’n, 
411 F. Supp. 512, 515 (E.D. Va. 1976) 
(citing VirGINIA CopE OF Pror’L RESPON- 
sIBILITY DR 7-106 (C)(6)). 

24 In 1983, the Model Rules of Profes- 
sional Conduct replaced the Model Code 
of Professional Responsibility (1969). 

25 B & L Appliances and Servs., Inc. v. 
McFerran, 712 N.E. 2d 1033, 1035, 1038 
(Ind. Ct. App.1999). 

26 5-H Corp. v. Padovano, 708 So. 2d 
244, 245 (Fla. 1997). 

27 Id. at n.3. 

28 Id. at 246. The court also cited the 
Preamble to the Rules of Professional 
Conduct: “[A] lawyer should demon- 
strate respect for the legal system and 
for those who serve it, including judges, 
other lawyers, and public officials.” Id. 
at 246-47. Identical language appears 


in the ABA Preamble. See 
www.abanet.org. 

29 In re Wilkins, 777 N.E. 2d 714, 715 
(Ind. 2002). 

°° In re Wilkins, 782 N.E. 2d 985, 986 
(Ind. 2003). 

32 Td. 

33 Td. At 987 (Boehm, J., concurring in 
result; Sullivan, J., dissenting). 

34 Wilkins, 777 N.E. 2d at 720 (citing 
examples of harsh language by Justice 
Scalia). 

35 Yacation Vill., Inc. V. Hitachi Am., 
Ltd., 901 P. 2d 706, 707 (Nev. 1995) 
(warning that such conduct “may be in 
violation of the rules of ethical behav- 
ior”). 

36 Allen v. Seidman, 881 F. 2d 375, 381 
(7th Cir. 1989 (publicly noting miscon- 
duct “in the hope it will not recur”). 

37 Shortes v. Hill, 860 So. 2d 1, 2-3 (Fla. 
5th D.C.A. 2003). 

$Id. at:3. 

3° Ramirez v. State Bar, 619 P.2d 399, 
400, 401 & n.4 (1980). 

40 Td. at 410, 414 (J., Newman and 
Bird, C. J., dissenting separately). 

‘l In re Maloney, 949 S.W. 2d 385, 388 
(Tex. App. 1997) (en banc) (per curiam). 

* Td. at 386. 

44 Merrill Dow Pharms., Inc. v. Havner, 
953 S.W. 2d 706, 732 (Tex. 1997). 

“5 Td. (quoting In re Maloney 949 S.W. 
2d 385, 388 (Tex. App. 1997)). 

46 Td. at 733 (quoting Tex. Disciplinary 
R. Prof’] Conduct Preamble 74). 

‘7 In re Evans, 801 F.2d 703, 706 (4th 
Cir. 1986). 

Id. at 707 

*° Of course, to the extent genuine in- 
dicia of judicial bias or conflict of inter- 
est are supportable, counsel may seek 
recusal or assignment to a different 
judge on remand, and in the event of a 
breach of judicial ethics, a complaint 
may be filed with an established judi- 
cial disciplinary body. 

50 Shortes, 860 So. 2d at 4 (Sharp, J., 
concurring specially). 


Steven Wisotsky has been a pro- 
fessor of law at Nova Southeastern Uni- 
versity Law Center since 1975 and serves 
as special counsel to Zuckerman Spaeder 
LLP in Miami for appellate matters. He 
graduated with honors from the Univer- 
sity of Pennsylvania and is a cum laude 
graduate of the University of Miami Law 
School, where he served as an editor of 
the Law Review. Mr. Wisotsky earned an 
LL.M. from the Yale Law School in 1971. 
He has presented cases in the U.S. Su- 
preme Court, the Fourth, Fifth and Elev- 
enth circuit courts of appeals, and the 
Florida Supreme Court. 

This column is submitted on behalf 
of the Appellate Practice Section, John 
G. Crabtree, chair, and Jacqueline E. 
Shapiro, editor. 


THE FLORIDA BAR JOURNAL/MAY 2005 45 


Lawyer 


ATTORNEY REFERRAL SERVICES 


@ A-A-A Attorney Referral Service ~ 

Every manth over 13,000 people Call segking a 
Lawyer die to our Innovative Marketing $trate- 
gies. Callltoday - !s your phone ringing like it 


AUTOMOTIVE 
FORENSIC SERVICES 


® Accident investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Bad Faith, Faulty Repair. State/Nationwide,« 
Salvator¢ R. Raimondi, Sr., (561) 832-6922 
website: .AAFSA.com; 
E-mail: AFSASSOCIATES @ AOL.COM. 


EXPERT WITNESS 


Fraud, 


Handwriting 


e can Document Examiners, R 
1208 Marine Way, Suite 303 North Palm Be 
33408. Cqurt qualified expert witness in F 
Circuit, Probate, District Courts and arbitratic 
throughout the U. S. Phone (561) 622-6310: 
www.a Ca lexaminers.com, 


Lord: 
In cases 


Handwriting 
& Forensic Document Examiner/Han ng 
Expert: Don Quinn, 101 Century 21 Drive, Suite 


123, Jacksonville, FL 32216, (904) 721- 
years experience in Federal and State Cri 
Laboratories. Qualified in Federal and State 


. Thirty 


courts. Retired FDLE Document Examiner. 
Handwriting 
tified Forensic Document Exam 


Thomas Yastrick, 380 S. State Road 434, Buite 
1004-132) Altamonte Springs, FL 32714. 
0004. Foymerly with U.S. Postal Inspecti 
Crime La. Over 27 yrs. Experience. ABFDE 
Certified former Board Director.) Court q 
throughoyt southeast. 


Land Use & Zoning 


& ester L. Solin, Jr., FAICP, MCP, NBA, 
Fellow, Past Commissioner, Am. Inst. ofiCertified 
Planners}(AICP). Author, AICP Professidnal 
Practice Manual. 35+ years Experience fn Land 
Use, Site} Plans, and Code ae 
Consistency & Compliance. Solin and 4 
ates, inc}; (407) 682-7200; (407) 252- 74 00 cell 


saipians @ aol.com: anning.cpm. 


Law Enforcement & Secu 


® Lou Guasto Law Enforcement & Seturity 
Expert Witness. Retired Police Chief with twenty- 
six years pf Law Enforcement experience F. B.I. 
Academyj|graduate. Former University Crimine 
Justice Instructor. (954) 434-0413, 
www.EXPERTWITNESS.COM/GUASTO 


WwW 


46 THEFLORIDA BAR JOURNAL/MAY 2005 


TOCKBROKER FRAU 
MISMANAGEMENT 
CONTINUED 


EXPERT WITNESS CONTINUED 
Medical 


@ Physicians For Quality: Credible me 
experts. Since 1986. We have Florida 


tions. David McGee a 
& Lane, Pensacola, (88 


d Peter J. Mougey, Beggs 
0) 432-2451. 


malpractice case, and if it has merit, test 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfg.com. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misponduct. Mr. Blum has vast 
experience within the $ecurities industry, as a 
former licensed broker former associate of a 
large New York law firm that defended many 
brokers and brokeragg firms; former intern for the 
NASD Arbitration Department; a published author 
and coauthor of securfies arbitration articles; and 
an approved Arbitratornfor the NASD and NFA. 
Referring attorneys ar@ gladly paid in accordance 
with Florida Bar rules. Blum, Silver & Schwartz, 
LLP, 12540 W. Atlantic Bivd., Coral Springs, 
FL 33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, consfruc- 
tion, trucking/rail, disputes, product liabifity, 
minerai property management, mineral 
appraisal for estate & tax 540-989-5727. 


Police Liability Expert 


@ Outstanding criminal justice expert on 
legal standards and factual issues. Ten years 
experience as certified Florida Department of 
Law Enforcement instructor on use of foiice, 
report writing, jail liability, and Federal civil 
rights issues. Testified in federal force cdse 
with $200,000+ verdict. Flat fee rates. Call for 
free initial phone conversation. David Farash, 
Esq., Tampa, (813) 222-8930. 


Premises Liability & Sec 


@ Premises Liability & Security; Poli 
Practices & Procedures; Wrongful death. 
T. Gaut (239) 593-8033. Naples, Florida. 
Web site: www.wigaut.com. 


in the Lawyer 
Services, 


Real Estate Law 


@ James L. Mack, Board Certified Re 
Estate Lawyer with 54 years of practice i 
Florida exclusively in the area of real estate law, 
“AV” rated, Chair of Dade County Bar Ass’h Real 
Property Committee 1995-2004, is availabje to 

act as expert witness or consultant in real 
property litigation in all Florida counties. 2185 
East Country Club Drive, #607, Miami 33180, 
(305) 933-2266, fax (305) 682-1533. 


PRE-SETTLEMENT 
LAWSUIT FUNDING 


@ Pre-Settlement Funding - Non-Recoyrse 
Cash Provided now - To Plaintiff's &/or Attorneys 
- before lawsuit settles. Also, Cash provided now 
for in-force Structured Settlements. Fast & 
simple. Nationwide Funding Group, LLC; 
www.nationwidefunding.us; (800) 355-0649 
(561) 714-0660; Jeff A., CPA, CCFC. 


STOCKBROKER FRAUD 
MISMANAGEMENT 


® Call us to talk over remedies availabi¢ to 
your clients who have securities account Idsses. 
Referral or co-counsel; expert witness affilia- 


ante sicians who Nave agreed to review your 
used pay : 

2 
q 
| 
: To advertise 
= 

i 

Visit 
4 

e-mail 
il 


Lawyer Services 


If it's a question of TRADEMARK 
Safety. ae & COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
The answer must be design plus goods or services. 
SEARCH FEES: 

COMBINED SEARCH - $315 

(U.S., State, Expanded Common Law and Internet) 
(All Disciplines) TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 


EXPANDED COMMON LAW - $165 
Professional Safety Incorporated DESIGNS - $210 per International class 


COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
1.800.562.7233 Located in the Palm Beach Area INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 


Engineering, Safety, and 


Professional 


(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-} (SEC - 10K’s, ICC, FCC, 


Expert Witness Testimony 


For Insurance-Based Litigation COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
INSURANCE METRICS CORP. standards set for us by a D.C. Court 


of Appeals Committee. 


Exper fenced in: Over 100 years total staff experience - not 
Agent/Actuarial Malpractice, Surplus Lines connected with the Federal Government. 


Bad Faith, Coverage, Applications, Regulation GOVERNMENT LIAISO! VICES 
Damages, Standards of Care, Reinsurance 200 North Glebe “ogee 321 — : 
Liability, CGL, WC, Auto, HO, Disability Arlington, VA 22203 
Health, Life, Annuities, Ins. Agency Valuations Phone: (703) 524-8200 


FAX: (703) 525-8451 


Bill Hager, President Call 561 -995-7 4293 Major credit cards accepted. 
Former insurance Commissioner TOLL FREE: 1-800-642-6564 


Full background at: 
Former NCCI, CEO WWW.TRADEMARKINF M 
www.expertinsurancewitness.com CE 1957 


ey, June 2005 CLE Video Replays 


yo 


9 


Basic Criminal Law 
(#0232) 


Jacksonville, June 3 West Palm Beach, June 09 
Omni Hotel #154 Palm Beach County Bar Association 
#232 


4, 


Orlando, June 3 
Radisson Hotel Downtown #071 Fort Myers, June 10 
Holiday Inn Riverwalk #170 
Pensacola, June 09 
Escambia/Santa Rosa Bar Association Sarasota, June 10 


#040 Hyatt Hotel #042 


Tallahassee, June 09 
The Florida Bar Annex Room 114 #054 


For registration information, see www.flabar.org or call CLE Registrations 
at 850/561-5831. On-site registration is by check only; however, please 
verify programming with CLE Registrations before making plans to attend. 


| 


Lawyer Services 


CRISP & ASSOCIATES, INC. | o* 
INVESTIGATIONS AND LEGAL SUPPORT | © 
WE SERVE PROCESS IN: | 
GEORGIA | 2 5 
* SE SOUTH CAROLINA : ® 
*CHATHAM COUNTY- % 
SAVANNAH, GA 
* PERMANENTLY APPOINTED IN ALL COURTS PROFES” 
* UNLIMITED ATTEMPTS AT TWO ADDRESSES 
* ROUTINE SERVICE ATTEMPTS MADE WITHIN 1-3 DAYS OF RECEIPT : THE FLORIDA BAR a 
912-898-9973 About the Bar CLE Legal Links 
CRISPANDASSOCIATES.COM 4 Contact Us 


Witness, 


medical expert testimony in medical malpractice, personal injury & disability claims 


ag 


FREE! HCAI MEDICAL TEAM REVIEW OF MEDICAL RECORDS! 
FREE! WRITTEN REPORT IF CASE HAS NO MERIT! 
FREE! ON GOING CONFRENCE TUTORIALS! 


Billions & Billions of dollars have been awarded to our clients in 22 
years. Over 12,500(+) Repeat Law Firms in 40 states. Preeminent in U.S. We have the 
perspicacity to bring you up to speed quickly & refine your presentations. Our specialty 
is preparing counselors new to this arena. Our Fee $395! No bills, nothing to sign. Depo 
& courtroom questions free! Avoid name sellers - they have plants infesting their lists! 
Plaintiff & Defense. CALL US! 

Health Care Auditors, Inc. Toll Free 877-390-HCAI 
1656 Arabian Lane MAS Facsimile 727-573-1333 
Palm Harbor, Florida 34685 Telephone 727-579-8054 


om IS almost here 


Blumberg Excelsior 31 
Corporate Creations 9 
Crisp & Associates 48 
East Bay Mortgage 22 
Empire Corporate 5 
Florida Lawyers Mutual Cover3 
7 


Great American Ins. 
Harvey E. Morse, P.A. 
Health Care Auditors 


37, 48 
Insurance Metrics 47 
Int 1 Genealogical 35 
Lawyers Direct 17 
Cover 2, 25 
Marcia Lippincott 23 
Med Witness 
Noble Royalties 3 

Professional Safety 47 
Rachlin, Cohen 33 
QLTT International 31 
Ricci, Leopold 1 
Trugman Valuation 27 
U. S. Trust 
Wachovia Bank 


West 


LexisNexis 


USCIS 
3 Indey 
g 
any field of health care 
= MEDICAL/DENTAL MALPRACTICE EXPERTS- ALL SPECIALTIES 
STAT-STAT AFFIDAVITS - 4HOURS! 
ik 
: ‘Ine Zuud virectory. 
You placed your ad 

order yet? CallRandy 

Traynor at (850) 561-5685. 


* 


tutesPlus advantage: Visit west.thomson.com/westlaw/statutesplus or 


THOMSON 


WEST 


© 2005 West, a Thomson business L-311400/2-05 


of 
— 
= jin the Sta 
a: Gain the 
Vk tlaw. 


